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H. JURISDICTION
The Utah Court of Appeals has jurisdiction over this appeal pursuant to the
provisions of Utah Code Ann. Section 78-2a-3(2)(d).

ffl, ISSUES PRESENTED, STANDARD OF REVIEW, AND PRESERVATION OF
ISSUE
The following issues are presented for this Court's review:
A.

Did the trial court err when it granted Plaintiffs Motion for Relief from

Judgment pursuant to Utah RXiv.P. 60(b)?
Standard of Review: If relief is available under Utah R.Civ.P. 60(b), the decision
is within the trial court's discretion and will not be disturbed absent a showing of an
abuse of discretion. Burch v. Burch, 771 P.2d 1114 (Utah CtApp. 1989).
Preserved for Appeal: This issue was preserved for appeal at the hearing on the
Plaintiffs Motion to Set Aside the Order of Dismissal in this case held on September 7,
1994. See Transcript of Hearing, R. 365-368.
B.

Did the trial court err when it denied Defendant's Alternative Motion to

Compel Discovery when such denial was based on grounds of privilege, undue
burden and relevancy?
Standard of Review: This Court has suggested that error in a court's refusal to
allow discovery may be considered prejudicial, thereby suggesting a correctness standard

1

of review.1 Southern Title Guaranty Co. v. Bethers. 761 P.2d 951, 954 (Utah Ct.App.
1988).
Preserved for Appeal: This issue was preserved for appeal at the hearing on
Defendant's Alternative Motion to Compel Discovery held on September 7, 1994. See
Transcript of Hearing, R. 375-376 (relating to privileged communications) and R. 370371 (relating to relevancy).
C.

Were the trial court's findings of fact and conclusions of law "clearly

erroneous" such as to support reversal on appeal?
Standard of Review: Utah Rule of Civil Procedure 52(a) provides that findings
of fact shall not be set aside unless clearly erroneous. A finding attacked as lacking
adequate evidentiary support is deemed "clearly erroneous" only if an appellate court
concludes that the findings are against the clear weight of the evidence. Reid v. Mutual
of Omaha Insurance Co., 776 P.2d 896, 899-900 (Utah 1989).
Preserved for Appeal: The adequacy of the trial court's factual findings cannot be
preserved for appeal because the court's findings are not issued until after the record is
completed.

Askew v Hansen. 884 P 2d 1258 (Utah Ct.App. 1994).
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IV, STATUTORY AND OTHER AUTHORITY
UtahRCiv.P. 26. General provisions governing discovery. [See Appendix for
full text of Utah R.Civ.P. 26]:
(b) Discovery scope and limits. ...the scope of discovery is as
follows:
(1) In general. Parties may obtain discovery regarding any matter,
not privileged, which is relevant to the subject matter involved in the
pending action, whether it relates to the claim or defense of the party
seeking discovery or to the claim or defense of any other party...It is not
ground for objection that the information sought will be inadmissible at
the trial if the information sought appears reasonably calculated to lead to
the discovery of admissible evidence.
The frequency or extent of use of the discovery methods... shall be
limited by the court if it determines that: (i) the discovery sought is
unreasonably cumulative or duplicative...(iii) the discovery sought is
unduly burdensome or expensive, taking into account the needs of the
case, the amount in controversy... and the importance of the issues at stake
in the litigation...

Utah R.Civ.P. 52. Findings by the court. [See Appendix for full text of Utah
R.Civ.P. 52]:
(a) Effect. In all actions tried upon the facts without a jury or with
an advisory jury, the court shall find the facts specially and state
separately its conclusions of law thereon...Findings of fact, whether based
on oral or documentary evidence, shall not be set aside unless clearly
erroneous, and due regard shall be given to the opportunity of the trial
court to judge the credibility of the witnesses.
Utah R.Civ.P. 60. Relief from judgment or order. [See Appendix for full text of
UtahR.Civ.P.60]:
(b) Mistakes; inadvertence; excusable neglect; newly
discovered evidence; fraud, etc. On motion and upon such terms as are
just, the court may in the furtherance of justice relieve a party or his legal
representative from a final judgment, order, or proceeding for the
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following reasons: (1) mistake, inadvertence, surprise or excusable
neglect...(6) the judgment has been satisfied, released, or discharged, or a
prior judgment upon which it is based has been reversed or otherwise
vacated, or it is no longer equitable that the judgment should have
prospective application; or (7) any other reason justifying relief from the
operation of the judgment... The motion shall be made within a reasonable
time...This rule does not limit the power of a court to entertain an
independent action to relieve a partyfroma judgment, order or
proceeding...

Utah R.Evid. 504. Lawyer-Client. [See Appendix for full text of Utah R.Evid.

(b) General rule of privilege. A client has a privilege to refuse to
disclose and to prevent any other personfromdisclosing confidential
communications made for the purpose of facilitating the rendition of
professional legal services to the client between the client and the client's
representatives, lawyers, lawyer's representatives, and lawyers
representing others in matters of common interest, and among the client's
representatives, lawyers, lawyer's representatives, and lawyers
representing others in matters of common interest, in any combination.
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V. STATEMENT OF THE CASE
A, Nature of the Case
This is an appeal from the final judgment of the Third Circuit Court, Murray
Department, Salt Lake County, State of Utah, the Honorable Michael K. Burton, Judge.
The underlying matter is a collections assignment between Plaintiff, Action Collection
Service, and Defendant, Van Adams.
Plaintiff, Action Collection Service, entered into an assignment with Jus 4 Fun
Rental whereby Plaintiff became the owner of a claim to collect moneys due its assignor.
The Assignor, Jus 4 Fun Rental, had rented two jet skis to Defendant. The rental was
covered by a written and signed contract in which Defendant agreed to return the jet skis
in good condition and undamaged, subject only to reasonable wear and tear. The jet skis
were returned damaged, requiring repairs upwards of $1,200. Jus 4 Fun Rental informed
the Defendant that he was responsible for payment of the necessary repairs to the jet skis
he had damaged. Defendant refused payment and Plaintiff subsequently filed suit.
B. Course of Proceedings
The complaint in this case wasfiledon June 15, 1993. Defendant timely filed his
answer to the complaint on July 6,1993. Plaintiff received Defendant's first requests for
discovery on July 21,1993. Plaintiff mailed Witness and Exhibit Interrogatories to
Defendant on December 3,1993. As such, the case proceeded normally.
On December 2,1993, during the time when discovery was being conducted,
Plaintiffs counsel mistakenly signed and filed with the court a document entitled
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"Satisfaction of Judgment" which bore the caption and case number of the matter at
hand. Plaintiff's counsel had inadvertently signed this document which was prepared in
error by Plaintiffs paralegal. At the time the Satisfaction of Judgment wasfiled,there
had been no hearing on the merits. The court, by mistake and unaware that a hearing on
the merits was not had, dismissed the case. Neither Plaintiff nor Defendant was notified
that the case had been dismissed.
Plaintiff received Defendant's answers to discovery on January 12, 1994. Both
parties being unaware of the inadvertent dismissal, matters continued to proceed along as
usual and on April 21,1994, Plaintiff submitted his Request for Trial. On May 6, 1994,
Defendant filed an Objection to Request for Trial.
On May 11,1994, Plaintiffs counsel received the Request for Trial back from the
court, with a notefromthe Clerk indicating the case had been dismissed. The Clerk's
note was the first time that Plaintiff had become aware the case was dismissed. Upon
looking into the matter, Plaintiffs counsel learned that a former employee who had
subsequently been terminated for cause had submitted a boiler-plate Satisfaction of
Judgment. The Satisfaction of Judgment failed to state that any moneys were paid to
Plaintiff, and had only a "$" sign on the document. Standing on its own, the Satisfaction
of Judgment is insufficient, but nevertheless, the court inadvertently dismissed the case
just as Plaintiff had inadvertently signed the Satisfaction
On June 22,1994, Plaintiff filed a Motion to Vacate the Dismissal. Defendant
filed an Objection, and an Alternative Motion to Compel Discovery alleging that he was
being deprived of discovery necessary to his defense. A hearing was held on September
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7,1994 during which time the court concluded that the circumstances warranted setting
aside the dismissal under Utah R.Civ.P. 60(b), and that Defendant's discovery requests
were both irrelevant and privileged.
C. Disposition in the Court Below
A trial on the merits was ultimately had, and judgment was entered in favor of the
Plaintiff and against the Defendant on May 18,1995.
D. Statement of Facts
1.

The Plaintiff in the case is the assignee of Jus 4 Fun Rental. Complaint,

P. 3. R 1. The complaint in this action wasfiledJune 15,1993. R 1-3. Defendant filed
his answer to the complaint on July 6, 1993. R 8-13.
2.

On December 2,1993, Plaintiff filed a document with the court entitled

^Satisfaction of Judgment", R 15., which resulted in the action being dismissed.
3.

On June 22,1994, Plaintiff filed a Motion to Vacate the Dismissal. R 99-

105. That motion was based upon the fact that the Satisfaction of Judgment had been
filed in error and that the court had dismissed the case in error. The motion was brought
pursuant to Utah R.Civ.P. 60(b). R 101.
4.

On July 11,1994, Defendant filed an Objection to Plaintiffs Motion to

Set Aside together with an Alternative Motion to Compel Discovery. R 115-195.
5.

A hearing was held on September 7,1994, at which the court heard

arguments relative to the Plaintiffs and Defendant's motions. R 362-379. The court
granted Plaintiffs Motion to Vacate the Dismissal. R 377. The court denied Defendant's
Motion to Compel. R 370-371 and 375-376.
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6.

A trial on the merits was held on February 2, 1995. R. 380-518

(transcript of proceedings)- At the trial, both Plaintiff and Defendant had opportunity to
present evidence in support of their respective positions. Plaintiff demonstrated that the
jet skis had been damaged, and established the cost of repair. Defendant argued that the
damage was "reasonable wear and tear" as provided in the rental agreement, and that he
was not responsible for payment of the repairs. R. 380-518 (transcript of proceedings).
7.

On April 6, 1995, the court entered its written decision, R. 335-336,

finding for the Plaintiff and against the Defendant, and direction counsel for the Plaintiff
to prepare the necessary documents to give effect to the court's judgment.
8.

The court executed and entered its Findings of Fact and Conclusions of

Law and Order and Judgment on May 18,1995. R. 337-344.
9.

Defendant's Notice of Appeal was filed May 24,1995. R. 345-346.
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VI, SUMMARY OF ARGUMENTS
A. Utah RCiv.P. 60
The Defendant contends that the Satisfaction of Judgment, mistakenly filed by
Plaintiff and resulting in a premature dismissal, was wrongly set aside. The Defendant
fails to point out that motions made under Utah R.Civ.P. 60 are within the absolute
discretion of the trial court. Moreover, such motions need not fall under any specific
reason found in R. 60, as the court may, in its discretion, make a ruling upon its own
motion where circumstances call for it. Utah R.Civ.P. 60 was created with exactly these
facts in mind; it is aflexible,corrective measure to remedy human error.
Defendant further would have the court believe that regardless of the applicability
of Utah R.Civ.P. 60 to the facts at hand, the motion was made untimely. Again,
Defendant has overlooked a critical provision to that rule. In addition to providing three
months in which to make motions under R. 60(b)(l)-(4), the rule allows for motions to be
made "within a reasonable time" for R. 60(a) and 60(b)(5)-(7). Lastly, the rule does not
specify at what point the three month time limit begins to toll when circumstances are
such that neither party is aware that judgment has been entered All things considered,
Plaintiffs motion was timely having been made within three months of discovering the
error.
B. Denial of Defendant's Discovery Requests
The Defendant has argued that his discovery requests were wrongly denied by the
trial court. Defendant's principal complaints are that he was not permitted to discover (1)
all communications between Plaintiff, Plaintiffs lawyer, Plaintiffs lawyer's
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representatives, Plaintiffs representatives, the assignor, and the assignor's
representatives and (2) all complaints that were ever communicated by customers to the
assignor and the assignor's representatives concerning customer satisfaction. Clearly,
Defendant was overreaching the boundaries of acceptable discovery by seeking
information which was both protected by the attorney-client privilege and which was
irrelevant. Additionally, the information sought by Defendant was unduly burdensome
and could be characterized as work-product. Therefore, Defendant's position that he was
unfairly prejudiced by the denial of his discovery requests is without merit.
C. The Trial Court's Findings
The case at hand was properly heard with each side being given the opportunity to
present evidence and argue their points. The Defendant contends that the trial court's
ability to comprehend the facts, evidence and testimony is flawed. The Defendant has
argued that the court failed to make adequate findings, did not delineate on what it based
its findings of fact and conclusions of law, and failed to rule on every issue. The
Defendant, because he disagrees with the trial court's ruling, has offered the argument
that the court is required to make detailedfindingson every point and support those
findings from the record. The law is contrary to Defendant's position.
The trial court properly based its ruling on evidence and argument before it The
trial court issued the necessary documents to give its ruling effect. The trial court is not
obligated to issue commentary in its orders on every issue raised at trial. It is sufficient if
the trial court addresses all material issues, and if its judgment is supported by the
substantial weight of the evidence. The trial court's failure to not define what is
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"reasonable wear and tear" is of no effect to the claim inasmuch as Plaintiff proved
damages and liability. The law will not allow a judgment to be reversed unless it is
against the clear weight of the evidence, surely Defendant can make no such showing.
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VIL ARGUMENT

A. The Trial Court Did Not Commit Error When It Granted Plaintiff's
Motion To Set Aside Pursuant to Utah R»Civ,P. 60.
The Defendant's principal basis of appeal is the contention that the trial court
committed error when it granted Plaintiffs Motion to Set Aside. The Defendant has
argued that the Plaintiffs Motion should have failed in that it did not clearly specify
which grounds of relief it was seeking under Utah R.Civ.P. 60 due to a clerical error in
its form. As such, Defendant points out that a Motion to Set Aside made pursuant to Utah
R.Civ.P. 60(bXl), (5) and (7) is insufficient. Although the trial court found adequate
grounds to set aside the dismissal, the Defendant is troubled by the court's and by
Plaintiffs unclear pleadings.
In addition to Defendant's discomfort with the specificity of Plaintiff s Motion to
Set Aside, Defendant alleges that the motion was not made timely as per the
requirements of Utah R.Civ.P. 60(b). Defendant argues that the three month rule in
which to file motions strictly appliesfromthe time judgment was entered, regardless of
whether the parties had notice. Although Plaintiff will concede that it is unclear which
provision of Utah R.Civ.P. 60 (b) was deemed applicable by the court, it is Plaintiffs
belief that under either 60(b)(l)-(4) or under 60(b)(7) the timeliness requirement was
met.
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1. Plaintiffs Motion To Set Aside. Made Pursuant to Utah RXiv.P,
6(Kb)(l)(5)(7), Was Sufficient To Justify Relief Reeardless of Clerical
Error In Its Form.
The challenge which is the basis of this appeal stems from a mistake which was
initially Plaintiffs responsibility, and which included error on the part of the court. As
has been detailed supra, Plaintiff had inadvertently signed and filed a Satisfaction of
Judgment which resulted in the court dismissing the claim. Neither party to the suit was
aware of the dismissal until six months after it had been entered. Upon becoming aware
of the dismissal, Plaintiff immediately filed a Motion to Set Aside pursuant to Utah
R.Civ.P. 60(b).
Plaintiffs motion was based upon Utah R.Civ.P. 60(b)(1) and in the alternative,
upon 60(b)(7). In its motion, a clerical error exists in which Plaintiff refers to 60(bX5).
Defendant has specifically alleged that three grounds were relied upon by Plaintiff in its
motion when in fact one ground was presented (60(b)(1)), with another as an alternative
(60(b)(7)). Regardless of which ground was intended, the court found that the facts at
hand were such as to warrant Plaintiffs motion. It is clear that although the form of
Plaintiffs motion may have been somewhat lacking, the spirit was well-represented and
offered reasonable grounds for its being granted. The law recognizes human error and
provides remedies to correct it. Moreover, since the erroneous dismissal did not
accurately reflect the court's judgment, it was well within the court's power to set aside
the judgment pursuant to Utah R.Civ.P. 60(a).
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It is often the case that a moving party under Utah R.Civ.P. 60(b) will name
several grounds under which to have its motion granted. Thus, in situations where the
movant has cited 60(b)(1), (5) and (7), the trial court's determination of how to
characterize the motion is a conclusion of law. Scharf v. BMG Corp., 700 P.2d 1068,
1070 (Utah 1985). It is within the court's discretion to consider all the grounds presented
and to apply whichever ground is most applicable and which meets correctly with the
facts. Richins v. Delbert Chipman & Sons Co., 817 P.2d 382 (Utah App. 1991). The
court will not refuse to consider 60(b) motions simply because they fail to specify only
one ground. Id. Moreover, in reviewing a trial court's characterization of a 60(b) motion
when it has been offered under several grounds, an appellate court will not interfere with
the trial court's broad discretion in 60(b) matters absent an affirmative showing of abuse
of that discretion. Katz v. Pierce, 732 P.2d 92, 93 (Utah 1986).
Given the nature of Utah R.Civ.P. 60(b) and its inherentflexibility,trial courts are
vested with the inherent power to properly vacate judgments or dismissals on their own
motion. Even in cases where a party to the suit has formally made a 60(b) motion based
upon one or several grounds, the court may choose to not consider the party's motion and
may instead vacate upon its own initiative. The court need not specify upon which
ground it based its decision, so long as reasons exist which conform to either the moving
party's position or to the court's right to correct clerical mistakes. Darrington v. Wade,
812 P.2d 452 (Utah App. 1991). Thus, it is well established that a court may vacate, set
aside, or modify its orders or judgments entered by mistake or inadvertence which do not
accurately reflect the result of its judgment. Meagher v. Equity Oil Co., 299 P.2d 827,
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830 (Utah 1956). When a trial court signs an order prepared by counsel, mistakenly
assuming that it correctly reflects the court's judgment, the court may at any time on its
own initiative, or on the motion of a party, set aside its error. Darrington, supra.
Utah R.Civ.P. 60 offers several grounds upon which a motion to set aside may be
granted. Under 60(a) the court may correct clerical errors on its own motion. Under
60(b)(1), the court may relieve a party from mistake, inadvertence, or excusable neglect.
Under 60(b)(7), the court may relieve a party for any reason not specified in 60(b)(l)-(6).
The residuary nature of 60(b)(7) does not relieve a partyfromproperly making the
motion pursuant to subsections (l)-(6) if the reason for the motion is specified within
those subsections. Richins v. Delbert Chipman & Sons Co., 817 P.2d 382 (Utah App.
1991). Although the rule is clear on its face, its application is sometimes murky and
courts must wade through the facts and determine which, if any, grounds may apply. Id.
The result is usually a correct ruling with an ambiguous premise. Ambiguity in a court's
basis for decision, however, is not an abuse of discretion. Id.
In the case at hand, the trial court was presented with a dismissal that had been
entered without a hearing on the merits. Moreover, the dismissal was entered upon a
faulty Satisfaction of Judgment which clearly was insufficient to dismiss the claim. In
any court's view, the dismissal would be considered to be clerical error. The court's error
aside, the Plaintiff recognized its own error and timely filed a Motion to Set Aside
pursuant to Utah R.Civ.P. 60(b)(1) and in the alternative, 60(b)(7). Plaintiff filed within
the three month time period of its having received notice of the dismissal. For whatever
grounds the court granted Plaintiff's motion, it is obvious that it was warranted and well
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within the court's inherent discretion. Defendant was not prejudiced in any way by the
dismissal being vacated as he was not even aware of the dismissal until Plaintiff filed a
60(b) motion. To conclude that an abuse of discretion occurred in the lower court would
be a great injustice and would be unfound in fact and law.

2. Plaintiffs Motion To Set Aside, Made Pursuant To Utah R.Civ.P,
60(b)(l)(5K7) Was Timely, Regardless Of How The Trial Court
Ultimately Characterized It
The Defendant argues that if Plaintiffs motion was granted pursuant to Utah
R.Civ.P. 60(b)(1), it was untimely. As has already been addressed, a 60(a) or a 60(b)(7)
basis for granting the motion was not specifically noted by the trial court and, in any
case, those grounds only require a "reasonable time". As such, the timeliness issue is
applicable only to 60(b)(1).
Utah R. Civ.P. 60(b)(l)-(6) requires that motions under those subsections be
made within three months of entry of judgment. However, there are exceptions to the
three month "entry ofjudgment" rule. Parties to the suit must have notice of the entry of
judgment. In Workman v. Nagle Construction, 802 P.2d 749 (Utah App. 1990), a motion
for relieffromjudgment, which was filed by the losing party within one month after
she learned that judgment had been entered, was timely under the rule providing for
relief from judgment, although it was not filed within three months of the
judgment's entry. "The decision not to limit therightto raise these challenges within a
set time period reflects the seriousness of the issues...In general, under all of these
provisions, the moving party need show only that she acted diligently once the basis
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for relief became available, and that the delay in seeking relief did not cause undue
hardship to the opposing party." J. Friedenthal, M. Kane & A. Miller, Civil Procedure,
Section 12.6 at 574 (1985); See Also 11 C. Wright & A. Miller, Federal Practice &
Procedure, Section 2866 (1973).
In Dixon v. Dixon, 240 P.2d 1211 (Utah 1952), the court granted a party's
application for relieffroma formal order even though her motion was made after the
expiration of three months from entry. Critical to the decision to uphold the trial court's
decision was the fact that no hearing had been had on the merits. Id. at 1213. The trial
court had apparently signed an order mistakenly which did not conform to a direction of
the court. Although clearly the time allotted to make a motion under Utah R.Civ.P.
60(b)(1) had expired, the court nevertheless allowed the motion and then discussed its
inherent right to set aside the order under Rule 60 generally. Id. at 1214. The court's
main contention was that a formal order, improperly signed, constituted more than a
mere inadvertence. Id. at 1213.
The concept that an order entered by the court must have conformed to the court's
actual intention is not lost on the justice system. Orders mistakenly signed or judgments
inadvertently entered will not stand if they do not reflect the judgment of the trial court,
regardless of the time lapsed. Darrington v. Wade, 812 P.2d 452 (Utah App. 1991). Once
the issue has been raised by a party in the form of a motion, the court may set aside
incorrect orders and judgments on its own initiative even if the three month time period
has lapsed. Meagher v. Equity Oil Co., 299 P.2d 827 (Utah 1956).
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In the instant case, Plaintiff properly made a motion to set aside upon learning
that its case had been dismissed. Although Plaintiff's motion was not made within three
months of entry ofjudgment, it was made within three months of discovering the entry of
judgment. The law clearly holds that notice of judgment is a factor not to be ignored.
Moreover, once the motion was made, the court was well within its own right to set the
dismissal aside on its own initiative, given that the timing was reasonable and that
Defendant was not prejudiced. Since Defendant did not even know that the dismissal had
been entered, he should not be allowed to benefit in windfall fashion from the court's
inadvertent error. The court's decision to correct a clerical mistake should not be
disturbed as Defendant has failed to make a showing of abuse of discretion.

B. Defendant's Discovery Requests Were Properly Denied,
The Defendant alleges that his discovery requests were improperly denied,
resulting in prejudicial error. Defendant argues that any privilege which may have existed
between the lawyer and the Plaintiff does not extend between the lawyer and the
assignor. Defendant's allegation is incorrect. Defendant specifically sought all
communications ever made, oral or written, between Plaintiff, Plaintiff's lawyer,
Plaintiff's lawyer's representatives, Plaintiffs representatives, the assignor, and the
assignor's representatives. Additionally, Defendant sought such information as (1) each
communication constituting each and every customer complaint of any kind or nature
against the assignor, (2) each communication between assignor and its customers
pertaining to the use of the rental equipment, (3) each communication between counsel
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for Plaintiff and assignor or his representatives, etc. See App. 3-19, First Set of
Interrogatories to Plaintiff. Clearly, Defendant was seeking information which was both
privileged and irrelevant to the claim at hand. Moreover, some of Defendant's requests
were unduly burdensome and constituted work-product.
Utah R.Civ.P. 26(b) provides that parties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter at hand. Rule 26(b),
however, limits discovery by stating that discovery shall not be permitted if the court
determines that it is unduly burdensome. In application, this rule has generally been
interpreted to mean that most matters are discoverable so long as they relate to the claim
or defense and are not excepted by a privilege. Therefore, relevant information which is
not privileged and is not unduly burdensome is discoverable. However, where
information is relevant, its discovery may be denied because it is too burdensome to
compile given its tenuous relation to the claim. Additionally, relevant information which
is protected by the attorney-client privilege either as work-product or as communications
is not be discoverable. Lastly, the tried and true standard of the "fishing expedition"
defines relevancy and its limits.
Utah R.Evid. 504 defines what is meant by the lawyer-client privilege. Rule
504(b) specifically states that communications made for the purpose of facilitating the
rendition of legal services between the lawyer, the lawyer's representatives, the client,
and the client's representatives are privileged. Utah REvid. 504(a)(4) defines a
representative of the client as one specifically authorized to communicate with the
lawyer concerning a legal matter. Clearly, this extends to assignor/assignee situations
wherein the assignee is attempting to collect a debt owed to the assignor.
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Although no Utah case law exists interpreting Utah R.Evid. 504, this may be
because the rule is so clear. Common sense stands to reason that if a Plaintiff authorizes
someone to communicate with its lawyer, that person becomes a representative of the
Plaintiff who is able to speak for and on the behalf of the Plaintiff In an
assignee/assignor relationship, the collection of any debt would be impossible without
enabling the attorney to speak with the assignor regarding the nature of the debt and the
facts surrounding it. Surely communications between the Plaintiffs lawyer and the
assignor would be privileged.
UpJohn Co. v. United States, 449 U.S. 383 (1981) addressed the issue of when
communications made by the client's representatives to the client's lawyer were
privileged. In UpJohn, a corporation engaged legal counsel to defend it in a suit with the
Securities and Exchange Commission. To collect information, the lawyer was obliged to
speak with employees of the corporation who were not officers or agents and who were
not clients of the lawyer. In asserting a privilege as to the conversations and documents
between the employees and the lawyer, UpJohn stated that they were protected from
disclosure by the attorney-client privilege and that the documents constituted the workproduct of attorneys prepared in anticipation of litigation.
In analyzing privilege generally, the court commented that the lawyer-client
privilege rests on the need for the advocate and counselor to know all that relates to the
reasons for the client seeking out representation. Trammel v. United States, 445 U.S. 40,
51 (1980). The purpose of privilege is to encourage full andfrankcommunication. 8 J.
Wigmore, Evidence, Section 2290 (McNaughton rev. 1961). Thus, privilege is founded
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upon the necessity of lawyers having full knowledge of the facts. Fishery. U.S., 425 U.S.
391, 403 (1976); See Also, Hunt v. Blackburn, 128 U.S. 464,470 (1888). The privilege
exists not only to protect the giving of professional advice, but also the giving of
information to the lawyer to enable him to give sound advice. Trammel, at 51; Fisher, at
403.
Although usually the client and the person who gives information is one and the
same, this is not necessarily the case. Where the information derivesfroma source other
than the client, but may properly be associated with the client, the privilege stands.
UpJohn at 391. "If the purpose of the attorney-client privilege is to be served, the
attorney and client must be able to predict with some degree of certainty whether
particular discussions will be protected. An uncertain privilege, or one which purports to
be certain but results in widely varying applications by the courts, is little better than no
privilege at all." Id at 393.
In the case at hand, Plaintiff asserted a privilege applicable to communications
between the Plaintiffs lawyer and the Plaintiffs representatives, or assignor. Such a
privilege was in the contemplation of the UpJohn court when it allowed protection for
communications between a lawyer and the client's representatives. The ruling of the trial
court regarding Defendant's discovery requests is thus squarely consistent with the law.
To find error in this arena would be to contradict the holding of the U.S. Supreme Court.

C The Trial Court's Judgment Was Based On The Substantial Weight Of
The Evidence, Addressed All Material Issues, And Was Adequately
Supported By Its Findings Of Fact And Conclusions Of Law.
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The Defendant has assigned error to the trial court's determinations in that he
claims the judgment was against the weight of the evidence. Additionally, Defendant
finds it to be error that the trial court failed to make afindingregarding the particular
definition of the contractual term excepting liability for "reasonable wear and tear".
Lastly, the Defendant is unable to find support for the court's judgment in its Findings of
Fact and Conclusions of Law. These arguments set forth by the Defendant are without
merit as the record shows a vast evidentiary basis for the court's ruling. Defendant also
misleads by neglecting to point out that the court is obligated to rule only on material
issues, and not on all evidentiary issues. In sum, the Defendant has been unsuccessful in
his attempt to prove that the judgment as a whole was against the clear weight of the
evidence, as is required under Utah R.Civ.P. 52 in order to reverse on appeal.

1. The Trial Court's Judgment Was Based On The Substantial Weight
Of The Evidence And May Not Be Disturbed On Appeal Unless The
Appellant Demonstrates That The Judgment Was Clearly Erroneous,
The Defendant alleges that the trial court's judgment was against the clear weight
of the evidence. Defendant claims error in the fact that Plaintiff did not produce an
expert witness to offer an opinion as to what was "reasonable wear and tear" under the
terms of the rental contract. Defendant also finds the judgment to be lacking due to the
fact that Plaintiff did not produce as a witness Jeremy Meadows, the representative of the
assignor who, along with Heather Meadows, checked in the rented jet skis upon their
return and discovered the damage. (Defendant offers no explanation as to why he did not

22

Subpoena Jeremy Meadows.) Defendant, however, does not emphasize what evidence
and testimony was presented. For example, Heather Meadows testified concerning her
involvement in checking-in the jet skis and clarified that they were rolled off a trailer
without mishap. (R. 383-388.) James Meadows testified regarding the rental of the jet
skis, the rental agreement, and their damaged condition upon return. (R. 388-426.) Jason
Christensen testified as to the damaged state of the jet skis when they were brought in to
his place of employment, Sports Trax Kawasaki, for repair estimates. (R. 426-437.) Mark
Lundgreen testified as to the damaged state of the jet skis when they were brought into
his place of employment for repair estimates. (R. 437-446.) Plaintiff, then, did offer
evidence of the damage and its causation, including an interpretation by the lessor of the
terms of the rental agreement.
Utah R.Civ.P. 52(a) sets out requirements for findings by the court. The rule
states, in part, that "Findings of fact, whether based on oral or documentary evidence,
shall not be set aside unless clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge the credibility of the witnesses." Thus, great
deference is given to the trial court's factual determinations.
To mount a successful challenge to the correctness of a trial court's findings of
fact, an appellant must first marshal all the evidence supporting the finding and then
demonstrate that the evidence is legally insufficient to support the findings even in
viewing it in the light most favorable to the court below. Reid v. Mutual of Omaha Ins.
Co., 776 P.2d 896 (Utah 1989); InreEstateofBartell 776 P.2d 885 (Utah 1989); State v.
Mitchell 769 P.2d 817 (Utah 1989); Scharf v. BMGCorp.. 700 P.2d 1068, 1070 (Utah
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1985). Afindingattacked as lacking adequate evidentiary support is deemed "clearly
erroneous" only if the reviewing court can conclude that thefindingis against the clear
weight of the evidence. In re Estate of Bartell at 886; Mitchell at 818; See Also, State v.
Walker, 743 P.2d 191,192 (Utah 1987). Thus, the burden of proof in demonstrating that
findings are clearly erroneous rests with the appealing party. Id at Reid. When an
appellant fails to carry its burden of marshaling the evidence, the reviewing court
must refuse to consider the merits of the challenges to the factual findings and will
accept the findings as valid. Saunders v. Sharp, 793 P.2d 927 (Utah App. 1990).
In providing a standard of "clearly erroneous" in which to overturnfindings,case
law has developed a definition of what this means: Findings of fact are clearly erroneous
if the appellant can show that they are without adequate evidentiary foundation or if they
are induced by an erroneous view of the law. Western Capital and Securities, Inc. v.
Knudsvig, 768 P.2d 989 (Utah App. 1989). Afindingis "clearly erroneous" when
although there is evidence to support it, the reviewing court on the entire evidence is left
with the definite andfirmconviction that a mistake has been committed. United States v.
Gypsum Co., 333 U.S. 364, 395 (1948); State v. Walker, 743 P.2d 191 (Utah 1987). The
appellate court does not and cannot consider the evidence de novo. The mere fact that on
the same evidence the appellate court might reach a different result does not justify its
reversal of a judgment. Wright & Miller, Federal Practice & Procedure, Section 2585
(1971).
In sum, for the reviewing court to overturn the trial court, the Defendant in this
case would have had to demonstrate that thefindingswere against the clear weight of the
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evidence. The Defendant did not meet this burden. The Defendant here merely argues
that there was some evidentiary doubt, or that the evidence was not crystal clear in favor
of one party against the other. That argument is insufficient to support Defendant's
position. The record demonstrates that the Plaintiff offered into evidence adequate oral
and documentary testimony regarding the liability and damages. Thus, the trial court was
not in error in finding for the Plaintiff.

2. The Trial Court Sufficiently Addressed All Material Issues Raised
By The Parties And Did Not Commit Reversible Error By Failing To
Define What Is "Reasonable Wear And Tear*.
The Defendant is troubled by the court's failure in its findings of fact and
conclusions of law to address what was meant by the term "reasonable wear and tear" in
the rental agreement. The Defendant considers this to be a material issue, rather than an
evidentiary one, and would have the reviewing court reverse based on Defendant's
contention that in not addressing a material issue, the trial court erred. Defendant is
incorrect.
It is true that a failure to enter adequate findings of fact on material issues may be
reversible error. Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896 (Utah 1989). Moreover,
the trial court's findings must be articulated with sufficient details so that the basis of the
ultimate conclusion can be reached. Id. However, althoughfindingsshould be made on
all material, subordinate, and ultimate factual issues, the court need not resolve all
conflicting evidentiary issues. Matter of Estate of Grimm, 784 P. 2d 1238 (Utah App.
1989). Findings of fact will support judgment, even though they are general, if they

25

follow the allegations of the pleadings in most respects. Id.; Sorenson v. Beers, 614 P.2d
159 (Utah 1980); Pearson v. Pearson, 561 P.2d 1080 (Utah 1977).
Defendant would have the court resolve the meaning of the phrase "reasonable
wear and tear". In ail of Appellee's research, there was no case law to be found on the
interpretation of this ambiguous contractual phrase in any jurisdiction. In fact, St.
Paul Fire & Marine Ins. Co. v. Chas H. Lilly Co., 295 P.2d 299 (Washington 1956), states
that phrases like "in good condition" are indecipherable. If courts across the nation are
unable to resolve the meaning of this phrase, surely a trial court can not be required to.
"Reasonable wear and tear" aside, plenty of law did exist on the subject of
bailment. As has always been the case in bailment arrangements, and this case may be
properly characterized as such (the Defendant has conceded this point), there is a
presumption of negligence which arises upon proof of a prima facie case that goods
bailed for fee were damaged or destroyed. The burden of showing that there was no
negligence, and that the bailee is not liable for damages to goods which occurs while in
his possession, is on the bailee. Staheli v. Farmers Co-Op of Southern Utah, 655 P.2d 680
(Utah 1982). Furthermore, the general rule is that the bailee is liable for any loss or injury
to bailed goods caused by his failure to exercise the degree of care of a reasonably
careful owner. Gillen v. Holland, 797 P.2d 646 (Alaska 1990).
In a bailment cause of action, the law typically presumes negligence on behalf of
the bailee if the personal property is not returned to the bailor in the agreed upon
condition. All the bailor must prove is a bailment relationship and damage to the bailed
goods. Allred v. Brown, 893 P.2d 1087 (Utah App. 1995). To not be liable for damage to
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the bailed goods, the bailee must come forward with proof that he did not cause the
damage. Cornia v. Wilcox, 898 P.2d 1379 (Utah 1995).
The Defendant did not prove that he was not responsible for the damage. Plaintiff
proved that the damage was done, and proved the cost of repair. The law of bailment
allows recovery of the Plaintiff based on these facts. It was not necessary that the trial
court resolve what "reasonable wear and tear" meant as it was not a material issue.
Courts around the land do not resolve this issue. Sound judgments are based not on what
is the exact definition of a contractual term (this was not a contractual dispute), but are
based on the evidence. In the instant case, the evidence is on the side of the Plaintiff.

3, The Trial Court's Judgment Was Adequately Supported By Its
Findings Of Fact And Conclusions Of Law,
The Defendant argues that the trial court's findings of fact and conclusions of law
were insufficient to support the judgment. As has already been established supra, the
evidentiary record demonstrates a more than adequate basis for the trial court's
judgment. Therefore, Defendant's argument must be confined to the adequacy of the
findings themselves, as written.
Detailed findings are not mandatory so long as they present a sufficient basis from
which to conclude how the trial court reached its decision. In Sorenson v. Beers, 614
P.2d 159 (Utah 1980), the appellate court stated that "although more detailed factual
findings would have been appropriate, thereby making explicit that which is necessarily
implicit in the court's findings, such additional findings in this case were not

27

mandatory." Id. at 160. To be fundamentally inadequate, a court's findings of fact and
conclusions of law must be such that no basis can be found in support of the court's
judgment. Matter of Estate of Grimm, 784 P.2d 1238 (Utah App. 1989). A trial court's
findings must be articulated only with sufficient details so that the basis of the ultimate
conclusion can be reached. Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896 (Utah 1989).
In Reid, the court stated that "...although the findings of fact entered by the trial court are
not a model of clarity, we conclude that they are adequate." Id. at 899.
Viewing the Findings of Fact and Conclusions of Law entered in the instant case
(See Appendix of Brief of Appellant, pages A1-A5), the Defendant's argument fails.
While the findings are probably not a model of concisely written conclusions, they
suffice according to the case law. Nothing in the rules obligates the parties or the judge to
be Pulitzer-Prize winning novelists. The findings, as entered, are adequate.
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vm. CONCLUSION

The Defendant has argued that the trial court, in error, granted Plaintiffs Motion
To Set Aside the Dismissal, wrongly denied Defendant's discovery motion, and failed to
enter judgment consistent with the evidence. Defendant has not presented a coherent
argument in support of any of the above propositions. Rather than articulate clear and
exact reasons to make these arguments, the Defendant has presented a rather disorganized attempt to discredit the trial court. Compelling support was not offered in the
way of case law, and little Utah case law was offered at all. In short, Defendant has not
shown that any error at the trial court level occurred.
Reversing the judgment of a trial court is a serious matter, and must be based only
upon clear error, not upon a mere difference in opinion. The Defendant cannot establish
clear error consistent with any of his assignments of error. There is simply not enough
support, in the law or in logic, to warrant reversing the trial court on these matters.
WHEREFORE, the Appellee respectfully requests this Honorable Court to affirm
the judgment of the trial court.
Respectfully submitted this y i

day of ^F^^JjA^V

Attorney for Appellee
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, 1996.

PC. CERTIFICATE OF SERVICE
The undersigned hereby certifies that two true and correct copies of the above and
foregoingBrief of Appellee were mailed, U.S. postage prepaid, this 3/ (
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day of

, 1996, to David W. Scofield, PARSONS, DAVES,

KINGHORN & PETERS, 185 South State Street, Suite 700, Salt Lake City, Utah, 84111.
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X. APPENDIX

Tab A

David W. Scofield 4140
PARSONS, DAVIES, KINGHORN & PETERS
310 South Main Street, Suite 1100
Salt Lake City, Utah 84101
Telephone: (801) 363-4300
IN THE THIRD CIRCUIT COURT, STATE OF UTAH
COUNTY OF SALT LAKE, MURRAY DEPARTMENT
ACTION COLLECTION SERVICE, INC.
an Idaho Corporation,
Plaintiff,

]
1
)
)

ALTERNATIVE MOTION TO
COMPEL DISCOVERY
RESPONSES

1
l

Civil No. 93006035CV
Judge Burton

v.
VAN ADAMS
Defendant.

Defendant, pursuant to Utah R. Civ. P. 37(a), moves the court, in the alternative to
the court denying the motion to set-aside the dismissal, for an order compelling discovery
responses and awarding defnedant his reasonable atotrney's fees, costs and expenses incurred
in making this motion. Defrendant served his first set of interrogatories to plaintiff by mail,
on July 2,1993. A genuine copy of those interrogatories are attached hereto as Exhibit "A/
On the same date, defendant served plaintiff with defendant's first request for production
of documents to plaintiff, a genuine copy of which is attached hereto as Exhibit "B."
Plaintiffs answer to defendant's first set of interrogatories to plaintiff was served on
August 26, 1993. A genuine copy of those answers are attached hereto as Exhibit "C."
Plaintiffs answers to defnedant's first request for production of documents were served on
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defendant on the same date. A genuine copy of those answers are attached hereto as
Exhibit "D."
This motion is supported by the entire court file and the accompanying memorandum.
DATED this _£jP^day of July, 1994.
~

ISONS, DAVIES, KINGHORN/a PETERS
TEI

David W. Scofield
CERTIFICATE OF HAND DELIVERY
I hereby certify that a true and correct copy of the foregoing ALTERNATIVE
MOTION TO COMPEL DISCOVERY RESPONSES was hand delivered to R. Craig
Schneider, Esq. 5085 South State Street, Murray, Utah 84107 on the

ff

day of July,

1994.
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TabB

David W. Scofield 4140
PARSONS, DA VIES, KINGHORN & PETERS
310 South Main, Suite 1100
Salt Lake City, Utah 84101
Telephone (801) 363-4300
Attorneys for Defendant

IN THE CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, MURRAY DEPARTMENT

ACTION COLLECTION SERVICE,
INC., an Idaho corporation,
Plaintiff,

:
:
:
:

FIRST SET OF
INTERROGATORIES TO
PLAINTIFF

vs.
VAN ADAMS,
Defendant.

:
:

Civil No. 930006035 CV

:

Defendant, pursuant to Utah R. Civ. P. 33, serves the following interrogatories to
the plaintiff, to be answered under oath, within thirty (30) days of the date of service
hereof.
INSTRUCTIONS
1)

Each interrogatory shall be answered separately and fully in writing under

oath, unless it is objected to, in which event the reasons for objections shall be stated in
lieu of an answer. The answers are to be signed by the person making them.
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2)

If any interrogatory cannot be answered in full after exercising due diligence

to secure the information requested therein, please so state and answer the interrogatory
to the extent possible, specifying the reasons for any inability to answer the remainder of
any such interrogatory and stating whatever information is presently available to you
concerning the unanswered portion of that interrogatory.
3)

Plaintiff shall supply the information called for by these interrogatories

whether such information is directly or indirectly within the possession, custody or control
of plaintiff, its attorneys, agents or representatives including, but not limited to,
information that plaintiff, its attorneys, agents or representatives have the legal right to
obtain, or have the ability to obtain from sources under their control, and including
knowledge of persons consulted concerning any factual matters or matters of opinion
relating to any of the facts or issues involved in this action.
4)

With respect to any answer or portion of any answer to any of the following

interrogatories, identify each person from whom information was obtained and the
portion(s) of such answer that was based on such information.
5)

If plaintiff claims that the attorney-client privilege or any other privilege or

protection is applicable to any document, the identification of which is sought by these
interrogatories, the substance of that document need not be disclosed, but plaintiff shall
specify the grounds for the claim, and with respect to that document:
a)

state the date, nature, and subject matter of the document;
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b)

identify each and every author of the document;

c)

identify each and every person represented by each and every author
of the document;

d)

identify each and every person who participated in preparing the
document;

e)

identify each and every person represented by each and every person
who participated in preparing the document;

f)

identify each and every person who received the document;

g)

identify each and every person represented by each and every person
who received the document;

h)

identify each and every person from whom the document was
received;

i)

identify each and every person represented by each and every person
from whom the document was received;

j)

state the present location of the document and all copies thereof;

k)

identify each and every person who has or ever had possession,
custody or control of the document or any copy thereof;

1)

state the reasons for the preparation of the document; and
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m)

provide all further information concerning the document and the
circumstances upon which the claim or privilege or protection is
asserted.

6)

If plaintiff claims that the attorney-client privilege or any other privilege or

protection is applicable to any meeting, the identification of which is sought by these
interrogatories, the substance of that meeting need not be disclosed, but defendants shall
specify the grounds for the claim, and with respect to each such meeting:
a)

state the date and place of the meeting;

b)

identify each and every person who requested or initiated the
meeting;

c)

identify each and every person represented by each and every person
who requested or initiated the meeting;

d)

identify each and every person present at the meeting;

e)

identify each and every person represented by each and every person
present at the meeting;

f)

identify each and every document that relates or refers to what
occurred at the meeting, whether it predates, postdates, or is
contemporaneous with the meeting; and

4
App. 06

g)

provide all further information concerning the meeting and the
circumstances upon which the claim of privilege or protection is
asserted.

7)

If plaintiff claims that the attorney-client privilege or any other privilege or

protection is applicable to any oral communication other than a meeting, the identification
of which is sought by these interrogatories, the substance of that oral communication need
not be disclosed, but plaintiff shall specify the grounds for the claim, and with respect to
each such oral communication:
a)

state the date and place of the oral communication;

b)

state the medium through which the oral communication was made;

c)

identify each and every person who participated in or initiated the
oral communication;

d)

identify each and every person represented by each and every person
who participated in or initiated the oral communication;

e)

identify each and every person (other than a participant) who heard
the oral communication;

f)

identify each and every person represented by each and every person
(other than participant) who heard the oral communication;
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g)

identify each and every document that relates to what was said in the
oral communication, whether the document predates, postdates or is
contemporaneous with the meeting; and

h)

provide all further information concerning the oral communication
and the circumstances upon which the claim of privilege or
protection is asserted.

8)

These interrogatories are deemed to be continuing and if further information

with respect thereto comes to the attention of plaintiff, its attorneys, agents or
representatives between the date of service hereof and the date of trial, then plaintiffs
answers to these interrogatories must be amended accordingly.
DEFINITIONS
The following words and terms, as used in these interrogatories, have the meanings
set forth below and also require that, in your answers to the interrogatories in which they
are used, you set forth the information that each requires.
1)

"You" and "your" means the plaintiff answering these interrogatories.

2)

"Document" means all written, reported, recorded, or graphic matter,

however produced or reproduced, within the meaning of Rule 34 of the Federal Rules of
Civil Procedure and Rule 1001 of the Federal Rules of Evidence, now or at any time in
your possession, custody, or control, or that of your agents, employers, attorneys, or
representatives, including without limitation, correspondence, memoranda, interoffice
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communications, written notes, records of telephone conversations, telephone messages,
telegrams, minutes of directors' or committee meetings, reports, stenographers' notebooks,
calendars, appointment books, diaries, time sheets, data sheets, computer printouts,
contracts, deeds, options, amendments and addenda to contracts and options, licenses,
invoices, ledgers, books of accounts, journals, posting records, vouchers, any statements
which reflect any payments or receipts of cash, drafts, notes, checks, bank checks,
negotiable instruments, signature cards, certificates of deposit, letters of credit, passbooks,
balance sheets, financial statements, profit and loss statements, escrow agreements, powers
of attorney, stop payment orders, insurance policies, charge slips, account reports, receipts,
working papers, charts, graphs, indexes, statistical records, stock certificates, stock powers,
confirmation slips, account statements, offering circulars, prospectuses, private placement
memoranda, pink sheets, statements, papers, bids, estimates, tapes and records of all types,
microfilms, studies, books, pamphlets, schedules, and any preliminary drafts of any of the
aforementioned categories of documents, photographic prints, transparencies, moving
pictures, voice recordings, and every other device or medium on which or through which
information of any type is transmitted, recorded or preserved. The term "document" also
means a copy where the original is not in your possession, custody, or control and every
copy and/or draft of a document if such copy is not an identical duplicate of the original.
Without limiting the term "control" as used above, a document is deemed to be in your
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control if you have the right to secure the document or a copy thereof from another
person, or public or private entity, having possession or custody thereof.
3)

"Person" means not only natural persons, but also firms, partnerships,

associations, corporations (divisions, departments, subsidiaries, parents or other units
thereof), joint ventures, syndicates, governments, or governmental agencies, as well as any
foreign equivalents thereof. Moreover, "person" includes both the singular and plural.
4)

"Communication" means any oral statement, dialogue, colloquy, discussion

or conversation. It also means any transfer of thoughts or ideas between persons by
means of documents or otherwise and includes any transfer of data from one location to
another by electronic or similar means.
5)

"Identify" or a request to state an "identity":
a)

When used with reference to a natural person, means to state:
(i) his or her full name;
(ii) his or her present employer, or if that is not known, last known
employer, the present or last known address thereof, and his or her
title or position therewith and duties performed; and
(iii) his or her present address or, if that is not known, last known
address.

b)

When used with reference to any person other than a natural person
means:

8
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(i) to state its full name, the address of its principal place of business
and its state of incorporation or of the filing of its organizational
certificates; and
(ii) to describe the primary business in which such entity is engaged.
c)

When used with reference to a document, means to state:
(i) the date, type (e.g., letter, memorandum), author, addressees, and
recipients, title and file and/or other identifying markings thereof;
(ii) the substance thereof;
(iii) the identity of the person in charge of storing and/or
maintaining the document; and
(iv) the identity of each document or communication in which such
document was recorded, described or otherwise referred to, in whole
or in part, or which refers or relates to the document in any way.

d)

When used with reference to a communication, means to state:
(i) the substance of and statements made in the communication;
(ii) the identity of the persons between or among whom the
communication took place and all persons present at the time of the
communication or who know of its substance;

9
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(iii) the date and time when the communication took place and the
manner in which the communication occurred (e.g., meeting,
telephone conversation); and
(iv) the identity of each document or communication in which such
communication was recorded, described or otherwise referred to, in
whole or in part, or which refers or relates to the communication in
any way.
e)

When used with reference to an occurrence, act, transaction or
manner of performing something, means to state; (i) the description
of the occurrence, act, transaction or manner of performing
something;
(ii) the identities of all persons who participated in, were present
during or witnessed the occurrence, act, transaction or manner of
performing something;
(iii) the date or dates, time or times and location or locations where
the occurrence, act, transaction or manner of performing something
occurred; and
(iv) the identity of each document or communication in which such
occurrence, act, transaction or manner of performing something was
recorded, described or otherwise referred to, in whole or in part, or

10
App. 12

which refers or relates to the occurrence, act, transaction or manner
of performing something in any way.
6)

"Date" means the exact date, month and year or, if the exact date, month

and year is not known, your closest approximation thereof.
7)

"All." The term "all," such as in "all documents," means "each and every

document."
8)

"Any," "each." The terms "any" or "each" shall be understood to include "all."

10)

"Meeting." "Meeting" and "meetings" mean, unless otherwise specified, any

coincidence of presence of two or more plaintiffs, or one or more plaintiffs or their
representatives with any other person, whether or not such coincidence of presence was
by chance or prearranged, formal or informal.
11)

"Or." The word "or" appearing in an interrogatory should not be read so as

to eliminate any part of the interrogatory, but, wherever applicable, should be given the
same meaning as "and."
INTERROGATORIES
The following are to be deemed continuing interrogatories.

At such time as

defendants receive any information which renders the answers hereto incomplete,
inaccurate or misleading, plaintiff is requested to correct and expand its answers with the
additional information.

11
App. 13

INTERROGATORY NO. 1.: Identify each person who aided or assisted in any
way in the preparation of your answers to these interrogatories or the requests for
production of documents served concurrently herewith.
INTERROGATORY NO. 2.: Identify the jet ski you contend was rented by
defendant, in a manner sufficient to allow it to be produced for inspection.
INTERROGATORY NO. 3.: Identify each document pertaining or relating in any
way to the purchase, use, maintenance or repair of the jet ski you contend was rented to
the defendant.
INTERROGATORY NO. 4.: Identify each communication between Jus 4 Fun
Rental, Inc., or any person acting on its behalf, and defendant.
INTERROGATORY NO. 5.: Identify each communication constituting, in whole
or in part, each and every customer complaint of any kind or nature against Jus 4 Fun
Rental, Inc.
INTERROGATORY NO. 6.: Identify each customer whom Jus 4 Fun Rental, Inc.
has ever attempted to charge for any repair work to any rental equipment and, with
respect to any such attempted charge, also identify each communication between Jus 4
Fun Rental, Inc. and each such customer and any documents pertaining to the use,
purchase, repair, maintenance or sale of such equipment.
INTERROGATORY NO. 7.: Has Jus 4 Fun Rental, Inc. ever been a party to any
litigation or arbitration?

12
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INTERROGATORY NO. 8.: If your answer to the preceding interrogatory is
affirmative, for each such piece of litigation or arbitration, state the following:
A.

The caption of the litigation or arbitration and its civil number.

B.

The identity of the court or other tribunal in which such litigation or

arbitration is, or ever was, pending.
C.

The general nature of the claims, defenses and counter-claims in such

litigation or arbitration.
D.

The ultimate outcome, if any, of such litigation.

INTERROGATORY NO. 9.: Have you ever been a defendant in any litigation
or arbitration, as to any claim, demand, complaint or cross-complaint?
INTERROGATORY NO. 10.: If your answer to the preceding interrogatory is
affirmative, for each such piece of litigation or arbitration, state the following:
A.

The caption of the litigation or arbitration and its civil number.

B.

The identity of the court or other tribunal in which such litigation or

arbitration is, or ever was, pending.
C.

The general nature of the claims, defenses and counter-claims in such

litigation or arbitration.
D.

The ultimate outcome, if any) of such litigation.

13
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INTERROGATORY NO. 11.: Identify each communication between Jus 4 Fun
Rental, Inc. and any other person concerning repairs or prospective repairs made or to
be made upon the jet ski allegedly leased to defendant.
INTERROGATORY NO. 12.:

Identify each document which constitutes a

photograph, drawing, depiction or other rendition of the jet ski allegedly rented to
defendant which is in the possession of you, Jus 4 Fun Rental, Inc. or any person acting
on either of your behalf.
INTERROGATORY NO. 13.: Describe in detail the alleged damage to the jet
ski allegedly rented to defendant which you contend was caused by defendant.
INTERROGATORY NO. 14.: With respect to each item of damage described by
you above, identify each act, transaction and occurrence by which you contend such
damage was caused and identify each person who has knowledge of the cause of such
damage.
INTERROGATORY NO. 15.: State the address of the location where the jet ski
allegedly rented by defendant was returned to Jus 4 Fun Rental, Inc.
INTERROGATORY NO. 16.: At the time of the return of such jet ski, identify
each person who was present at such location and identify each communication in which
each such person participated or which any such person overheard.

14
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INTERROGATORY NO. 17.:

Identify each jet ski which has been in the

possession, custody or control of Jus 4 Fun Rental, Inc. within the past three (3) years,
in a manner sufficient to allow a request for production of such jet skis for inspection.
INTERROGATORY NO. 18.: Describe with particularity each and every repair
made to the jet ski allegedly rented by defendant after defendant allegedly returned it to
Jus 4 Fun Rental, Inc.
INTERROGATORY NO. 19.: For each such item of repair identified by you in
your answer to the preceding interrogatory identify each document pertaining to such
repair and state the dollar amount Jus 4 Fun Rental, Inc. was charged for each such
repair and whether Jus 4 Fun Rental, Inc. has paid for such charge and the identification
of each document showing payment.
INTERROGATORY NO. 20,: Identify each communication which constitutes, in
whole or in part, the fee agreement pursuant to which plaintiff is represented by counsel.
INTERROGATORY NO. 21.: Identify each billing statement, memorandum or
other document representing charges for services rendered to plaintiff by its counsel.
INTERROGATORY NO. 22.: Identify each communication between counsel for
plaintiff and any person or persons acting on behalf of Jus 4 Fun Rental, Inc.
INTERROGATORY NO. 23.: Identify each document transmitted to counsel for
plaintiff by Jus 4 Fun Rental, Inc.

15
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INTERROGATORY

NO. 24.: Identify each communication between plaintiff and

Jus 4 Fun Rental, Inc.
INTERROGATORY NO. 25.: Identify each document transmitted to plaintiff by
Jus 4 Fun Rental, Inc.
INTERROGATORY NO. 26.: Identify each document transmitted to Jus 4 Fun
Rental, Inc. by plaintiff.
INTERROGATORY NO. 27.: Identify each document transmitted to Jus 4 Fun
Rental, Inc. by plaintiffs counsel.
1NTERR OGATOR Y NO. 28.: Have you hired or do you intend to hire any expert
witnesses to assist you in this matter?
INTERROGATORY NO. 29.: If your answer to the preceding interrogatory is
affirmative, state the following:
A.

The identity of each such expert witness.

B.

The full educational background of each such expert witness.

C

The full employment background of each such expert witness.

D.

Describe the subject matter on which each such expert is expected

to testify at trial.
E.

State the substance of the facts and opinions to which the expert is

expected to testify.

16
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F.

Set forth a summary of the grounds for each opinion as to which the

expert is expected to testify.
G.

Identify each document reviewed by the expert in forming some or

any part of his or her opinion.
H.

Identify each document reviewed by the expert prior to forming his

or her opinion but which the expert has not included as a part of the basis for his or her
opinion.
I.

Identify each communication between you or any other person and

such expert witness concerning the subject of^ this action.
INTERROGATORY NO. 30.: To the extent not previously identified, identify
each person "having knowledge of discoverable matters" as that phrase is used in Utah R.
Civ. P. 26(e)(1), and, for each such person, set forth the substance of the knowledge which
you contend each such person holds which is discoverable.
DATED this 2 n day of July, 1993.

David W. Scofield
Attorneys for Defendant

17
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CERTIFICATE OF SERVICE
I hereby certify that I caused to be mailed in the U.S. Mails, postage prepaid, a
true copy of the foregoing FIRST SET OF INTERROGATORIES TO PLAINTIFF to
the following this

day of July, 1993:

Jeff L. Hollingworth, Esq.
Hollingworth and Associates
5085 South State
Murray, Utah 84107
& PETERS

dws/pldgs/inierrogs.va
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David W. Scofield 4140
PARSONS, DA VIES, KINGHORN & PETERS
310 South Main, Suite 1100
Salt Lake City, Utah 84101
Telephone (801) 363-4300
Attorneys for Defendant

IN THE CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, MURRAY DEPARTMENT

ACTION COLLECTION SERVICE,
INC., an Idaho corporation,
Plaintiff,

:
:
:
:

vs.

:

VAN ADAMS,

:
:

Defendant.

FIRST REQUEST FOR
PRODUCTION OF DOCUMENTS
TO PLAINTIFF
Civil No. 930006035 CV

:

Pursuant to Rule 34 of the Utah Rules of Civil Procedure, defendant Van
Adams submits the following First Request for Production of Documents to plaintiff, to
be produced within 30 days of the date of service hereof:
INSTRUCTIONS
A.

In complying with this request, the plaintiff is required to produce any and

all documents listed and described below which are in its possession, custody or control
or that of its attorneys, agents or representatives, including, but not limited to, documents
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which plaintiff, or any of its attorneys, agents or representatives has the legal right to
obtain, or has the ability to obtain from sources under his, its or their control.
B.

If any request herein cannot be complied with in full, it shall be complied

with to the extent possible with an explanation as to why full compliance is not possible.
C.

If a claim is made on behalf of plaintiff that any requested document is not

subject to discovery by reason of privilege or otherwise, plaintiff is required to identify the
nature, date, author, addressee, recipient, title, subject matter and present location of he
document, and to set forth the nature of the claimed privilege or the grounds for refusal
to disclose.
D.

This request is continuing in character so as to acquire the plaintiff promptly

to produce for inspection and copying to defendant, Van Adams, any documents requested
but not previously produced which plaintiff, or its attorneys, agents or representatives may
from time to time acquire, obtain, locate or identify.
DOCUMENTS TO BE PRODUCED
REQUEST NO. 1.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 3.
REQUEST NO. 2.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 4.

2
App. 22

REQUEST NO. 3.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 5.
REQUEST NO. 4.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 6.
REQUEST NO. 5.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 11.
REQUEST NO. 6.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 12.
REQUEST NO. 7.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 14.
REQUEST NO. 8.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 16.

3
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REQUEST NO. 9.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 19.
REQUEST NO. 10.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 20.
REQUEST NO. 11.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 21.
REQUEST NO. 12.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 22.
REQUEST NO. 13.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 23.
REQUEST NO. 14.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 24.
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REQUEST NO. 15.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 25.
REQUEST NO. 16.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 26.
REQUEST NO. 17.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 27.
REQUEST NO. 18.: Produce the original or, if you do not have possession or the
right to possession or custody or control of any original, all copies in your possession of
each and every document identified by you in your answer to Interrogatory No. 29.
DATED this ^ ~ dav of Julv, 1993
PETERS

Aitorneys for Defendant
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CERTIFICATE OF SERVICE
I hereby certify that I caused to be mailed in the U.S. Mails, postage prepaid, a
true copy of the foregoing FIRST REQUEST FOR PRODUCTION OF DOCUMENTS
TO PLAINTIFF to the following this

0^-day of July, 1993:

Jeff L. Hollingworth, Esq.
Hollingworth and Associates
5085 South State
Murray, Utah 84107

dws/pldgs/requestpro.va
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RECEIVED

JEFF L. HOLLINGWORTH (6100)
Hollingworth and Associates
Attorney for Plaintiff
5085 South State Street
Murray, Ut 84107
(801) 268-3994

AUG 2 6 1993

IN THE CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, MURRAY DEPARTMENT
ACTION COLLECTION SERVICE, INC. ,
an Idaho Corporation,

:
:

Plaintiff,

PLAINTIFF'S ANSWER TO
DEFENDANT'S FIRST SET
OF INTERROGATORIES TO
PLAINTIFF

vs.
Civil No. 930006035CV
VAN ADAMS,
Judge: Burton
Defendant(s).
COMES now Plaintiff, by and through its counsel of record,
Jeff L. Hollingworth, and responds to Defendant's First Set of
Interrogatories to Plaintiff by answering Defendant's requests as
follows:
Interrogatory

No, 1:

Identify

each

person who aided

or

assisted in any way int the preparation of your answers to these
interrogatories or the requests for production of documents served
concurrently herewith.
Answer:

Jeff L. Hollingworth, Attorney for Plaintiff, 5085

South State Street Murray, Ut 84107; Jeff Mildon, Action Collection
Service, 5055 South State Street Murray, Ut 84107;

Jim Meadows,

Jus 4 Fun Rental, Inc., 9069 South 2100 East Sandy, Ut 84093.
Interrogatory No. 2:

Identify the jet ski you contend was

rented by defendant, in a manner sufficient to allow it to be
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produced for inspection.
Answer:

The Defendant rented two jet skis from Jus 4 Fun

Rental, Inc., a Kawasaki JS 750 SX, Utah license plate 1305 SD and
a Kawasaki JF 650 TS, Utah license plate 1304 SD.
Interrogatory No. 3:

Identify each document pertaining or

relating in any way to the purchase, use, maintenance or repair of
the jet ski you contend was rented to the defendant.
Answer:

Plaintiff identifies the Rental Agreement between

Jus 4 Fun Rental, Inc. and Defendant, signed by Defendant on July
29, 1992, for the rental of two jet ski water craft.

Plaintiff

also identifies the repair estimates from Sports Trax Kawasaki,
itemizing the damages and the cost of repairs.
Interrogatory No. 4:

Identify each communication between Jus

4 Fun Rental, Inc., or any person

acting

on its behalf,

and

defendant.
Answer: On July 29, 1992 at approximately 8:00 A.M. Defendant
came to Jus 4 Fun Rental, Inc. to rent water sport equipment.

At

the time of pick up Defendant checked out the equipment and was
instructed on the proper use and rules concerning the rental and
operation of the water craft.
furnished

Defendant

with

In addition, Jus 4 Fun Rental, Inc.

safety

rules

and

a

copy

of

an

instructional safety video which Defendant was asked to view prior
to using the equipment.

At this time, Defendant and Jus 4 Fun

Rental, Inc. inspected the water craft for damage and found none.
Midway through July 29, 1992, Defendant telephoned James Meadows,
- 2 -
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with Jus 4 Fun Rental, Inc. and told Mr. Meadows that he was unable
use the water craft

that day.

James Meadows, with

Rental, Inc. indicated to Defendant to keep the equipment
day to get the use that Defendant paid for.
water craft
children.

on July

30, 1992 and

Mr. Meadow's

Jus 4 Fun
an extra

Defendant returned the

left them with Mr. Meadow's

son called

him

on his car phone

indicated that the jet skis were returned damaged.

and

James Meadows

returned home approximately ten minutes later and place a phone
call to the Defendant's residence and left a message on Defendant's
answering machine.

Fifteen minutes later, Mr. Meadows telephoned

Defendant and indicated that the rented
damaged.

jet skis were returned

Mr. Meadows asked Defendant to come over the next day to

inspect the damage, but Defendant told Mr. Meadows that this was
not possible and told Mr. Meadows to obtain an estimate of the
damage.

On Monday, August 3, 1992, James Meadows with Jus 4 Fun

Rental, Inc. took the damaged jet skis to Sports Trax Kawasaki to
obtain an estimate of the damage, damaged areas were marked and
photographs taken.

James Meadows telephoned Defendant at this time

and asked if he would go over the damage.
Trax Kawasaki and looked at the jet skis.

Defendant went to Sports
At this time Defendant

told James Meadows with Jus 4 Fun Rental, Inc. that he wasn't
riding the jet skis when the damage occurred, but who had been
riding them and when the damage happened.

Defendant also indicated

to James Meadows of Jus 4 Fun Rental, Inc. that he would be willing
to purchase new equipment and trade them for the damaged ones.
- 3 -
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Defendant also talked to the salespeople at the dealership and
discussed purchasing jet skis with them.
James Meadows with Jus

Defendant indicated to

4 Fun Rental, Inc. he will

check

into

repairing the damage and would get back to Jus 4 Fun Rental, Inc.
Over the several months that followed, James Meadows with Jus 4 Fun
Rental, Inc. left many messages for Defendant with no response.
Jus 4 Fun Rental, Inc. finally reached Defendant on November 17,
1992, at which time Defendant indicated that he would get back to
Jus 4 Fun Rental, Inc. on or before November 23, 1992. No response
was received by Jus 4 Fun Rental, Inc.

On February 1, 1993, Jus

4 Fun Rental, Inc. sent Defendant a letter requesting Defendant
make good on his promises to make the necessary repairs to the jet
ski equipment.

No response was received by Jus 4 Fun Rental, Inc.

On March 15, 1993, Jus 4 Fun Rental, Inc. contacted Defendant and
indicated that Defendant would need to settle the matter before
March 19, 1993.

On March 18, 1993, Defendant telephoned Jus 4 Fun

Rental, Inc. and indicated that he could come over and look at the
damage with a friend on Monday March 22.

Jus 4 Fun Rental, Inc.

told Defendant that this was unacceptable.

Jus 4 Fun Rental, Inc.

indicated that the account would be turned over for collection.
Defendant replied, "Do what you have to do."
Inc. turned

the account

to Plaintiff

Jus 4 Fun Rental,

on March

22, 1993.

An

acknowledgment of the receipt of the account for collection was
mailed to Jus 4 Fun Rental, Inc. on March 22, 1993.

Plaintiff

mailed its first collection letter to Defendant on March 22, 1993.
- 4 -
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Plaintiff's collection
1993, at which

agent telephoned

time Defendant

Defendant on March 29,

indicated

that

he disputed

the

balance owing and he would send a letter of dispute to Plaintiff.
On April 8, 1993, Plaintiff's collection agent telephoned Defendant
and left a message on his answering machine.

Defendant telephoned

Plaintiff's collection agent on April 12, 1993, and again indicated
that he would be sending a letter disputing the account.
21,

1993,

Plaintiff

received

a

faxed

indicated that the account was disputed.

letter

from

On April
Defendant

Plaintiff's sales agent

delivered a copy of Defendant's dispute letter to Jus 4 Fun Rental,
Inc.

On April 22, Plaintiff received a response to Defendant's

dispute letter, a copy of which was sent to Defendant on that same
day. One May 11, 1993, Defendant telephoned Plaintiff's collection
agent and offered to settle the account for two hundred dollars.
Plaintiff's collection agent contacted Jus 4 Fun Rental, Inc. and
informed Jus 4 Fun Rental, Inc. of the settlement offer.

Jus 4 Fun

Rental, Inc. indicated it was unwilling to settle the account for
two hundred dollars. A Statement of Account Due letter was sent to
Defendant on May 12, 1993, indicating that suit would be filed if
the account was not resolved by May 24, 1993.

On May 28, 1993,

Plaintiff's summons and complaint was sent to its constable for
service.
complaint

Defendant
on

June

was
12,

served
1993.

with
One

Plaintiff's

June

29,

summons

1993,

and

Defendant

telephoned Plaintiff and left a message for an agent to return his
call.

Defendant's

call

was

returned

by

Plaintiff's

legal

- 5 -
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collector, Jeff Mildon, on June 29, 1993 at which time Defendant
discussed settling the account and offered to settle the case for
five hundred dollars.
4 Fun

Rental,

Inc.

Jeff Mildon indicated that he would call Jus
regarding

Defendant's

Plaintifffs

offer.

collection agent, Jeff Mildon, contacted Jus 4 Fun Rental, Inc. in
regards to Defendant's settlement offer.

Jus 4 Fun Rental, Inc.

indicated it was unwilling to settle for this amount.

Plaintiff's

collection agent telephoned Defendant back and told him Jus 4 Fun
Rental, Inc. was not willing to settle the balance.

Defendant said

"Well I guess we'll just have to see what the judge says then."
Defendant telephone back a few minutes later and talked to Jeff
Mildon.

Defendant asked if Jus 4 Fun Rental, Inc. had indicated

what the lowest

amount they would settle for.

Plaintiff

told

Defendant that Jus 4 Fun Rental, Inc. had indicated payment of the
entire balance was necessary to settle the case.

Defendant told

Jeff Mildon that he would rather spend the three thousand dollars
to hire an attorney to make a "bulletproof" case and let the "cards
fall where they may."

Defendant indicated that he would be filing

an answer.
Interrogatory
constituting,

in

No.
whole

5:
or

Identify
in

part,

each

each
and

communication
every

customer

complaint of any kind or nature against Jus 4 Fun Rental, Inc.
Answer:

Plaintiff

objects to

Interrogatory

No, 5 on the

grounds that it is overly broad, unduly burdensome and calls for
the production of information which is not relevant to the subject
- 6 -
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matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.
Interrogatory No. 6:

Identify each customer whom Jus 4 Fun

Rental, Inc. has ever attempted to charge for any repair work to
any

rental

equipment

and, with

respect

to any

such

attempted

charge, also identify each communication between Jus 4 Fun Rental,
Inc. and each such customer and any documents pertaining to the
use, purchase, repair, maintenance or sale of such equipment.
Answer:

Plaintiff

objects to

Interrogatory

No. 6 on the

grounds that it is overly broad, unduly burdensome and calls for
the production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.
Interrogatory No. 7:

Has Jus 4 Fun Rental, Inc. ever been a

party to any litigation or arbitration ?
Answer:

Plaintiff

objects to

Interrogatory

No. 7 on the

grounds that it is overly broad, unduly burdensome and calls for
the production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.
Interrogatory

No.

8:

If

your

answer

to

the

proceeding

interrogatory is affirmative, for each such piece of litigation or
arbitration, state the following:
A. The caption of the litigation or arbitration and its civil
number.
- 7 -
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B.

The identity of the court or other tribunal in which such

litigation or arbitration is, or ever was, pending.
C.

The general nature of the claims, defenses and counter-

claims in such litigation or arbitration,
D.

The ultimate outcome, if any, of such litigation.

Answer:

Plaintiff

objects to

Interrogatory

No. 8 on the

grounds that it is overly broad, unduly burdensome and calls for
the production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.
Interrogatory No. 9:

Have you ever been a defendant in any

litigation or arbitration, as to any claim, demand, complaint or
cross-complaint ?
Answer:

Plaintiff

objects to

Interrogatory

No. 9 on the

grounds that it is overly broad, unduly burdensome and calls for
the production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.
Interrogatory

No. 10:

If your

answer

to the

proceeding

interrogatory is affirmative, for each such piece of litigation or
arbitration, state the following:
A. The caption of the litigation or arbitration and its civil
number.
B.

The identity of the court or other tribunal in which such

litigation or arbitration is, or ever was, pending.
- 8 -
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C.

The general nature of the claims, defenses and counter-

claims in such litigation or arbitration.
D.

The ultimate outcome, if any, of such litigation.

Answer:

Plaintiff

objects to Interrogatory No. 10 on the

grounds that it is overly broad, unduly burdensome and calls for
the production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.
Interrogatory No. 11: Identify each communication between Jus
4 Fun Rental, Inc. and any other person

concerning repairs or

prospective repairs made or to be made upon the jet ski allegedly
leased to defendant.
Answer:

On August 3, 1992, Jim Meadows, president Jus 4 Fun

Rental, Inc., took the damaged jet skis into Sports Trax Kawasaki,
marked damages areas, and took five or six pictures, with Mark the
service manager.
the repairs

with

On or about August 3, 1992, Defendant discussed
the

owner

of Sports

Trax, Jesse

Steel, and

discussed buying new jet skis and trading them to Jus 4 Fun Rental ,
Inc. for the damaged ones.
Interrogatory

No.

12:

Identify

each

document

which

constitutes a photograph, drawing, depiction or other rendition of
the

jet

ski

allegedly

rented

to

defendant

which

is

in

the

possession of you, Jus 4 Fun Rental, Inc. or any person acting on
either of your behalf.
Answer:

Plaintiff identifies five or six photographs taken
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by Jim Meadows, with Jus 4 Fun Rental, Inc. at Sports Trax Kawasaki
on August 3, 1992, showing damages to the jet skis.
Interrogatory No. 13:

Describe in detail the alleged damage

to the jet ski allegedly rented to defendant which you contend was
caused by defendant.
Answer:

Damage to the JF 650 includes: replace RL Decal,

$55.00; damage to front inner bumper, $78.30; damage to left inner
.'Abumper, $14.78, buffing

body parts,

$72.00; cleaning

machine,

P
8

$20.00.

Damage to the JS 750 includes: fuel cap lock, $49.50;

front bumper, $71.80; right lower sticker, $67.00; right side pad,
$256.80; left side pad, $256.80; left bumper, $114.26; fuel cap
cover, $7.16; tail light lens, $4.99; buffing body parts, $44.00;
cleaning machine, $20.00.
Interrogatory No. 14:
described

by

you

above,

With respect to each item of damage
identify

each

act,

transaction

and

occurrence by which you contend such damage was caused and identify
each person who has knowledge of the cause of such damage.
Answer:

The damage, described in the answer to Interrogatory

No. 13, was caused during the time which the jet skis were m

the

possession and care of Defendant.
Interrogatory No. 15: State the address of the location where
the jet ski allegedly rented by defendant was returned to Jus 4 Fun
Rental, Inc.
Answer:
Inc. at

Defendant returned the jet skis to Jus 4 Fun Rental,

9069 South

2100 East at 10:20

P.M.

on July 30, 1992.
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Defendant left the jet skis while Jim Meadows, president of Jus 4
Fun Rental, Inc., was not home.

Defendant left the jet skis with

Chad and Heather Meadows, Jim Meadows f s children, and not with an
officer or employee of Jus 4 Fun Rental, Inc.
Interrogatory No. 16:

jet

At the time of the return of the

ski, identify each person who was present at such location and
identify each communication in which each person participated or
which any such person overheard.
Answer:

Defendant, Heather Meadows and Chad Meadows

present at the time of the return of the jet skis.

were

Defendant

indicated to Chad and Heather that he had already paid Jim Meadows,
and left the location.

Chad Meadows immediately telephoned Jim

Meadows on a mobile phone and indicated that the jet skis were
damaged.

Jim Meadows arrived home ten minutes later and telephoned

the Defendant, who was not at home, so Jim Meadows left a message
on Defendant's

answering

machine.

Jim Meadows

telephoned

the

Defendant about fifteen minutes later and Defendant answered the
phone.

Jim Meadows informed Defendant of the damage and asked

Defendant to come over the following day to inspect the jet skis.
Defendant indicated that he could not come over and look at the
damage but told Jim Meadows to get an estimate of the damage.
Interrogatory No. 17: Identify each jet ski which has been in
the possession, custody or control of Jus 4 Fun Rental, Inc. within
the past three (3) years, in a manner sufficient to allow a request
for production of such jet skis for inspection.
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Answer:

The two jet skis, rented by Defendant, are the only

two owned by Plaintiff's assignor, Jus 4 Fun Rental, Inc.
Interrogatory No. 18:

Describe with particularity each and

every repair made to the jet ski allegedly rented by defendant
after defendant allegedly returned it to Jus 4 Fun Rental, Inc.
Answer: Refer to Plaintiff's answer to Interrogatory No. 13.
Interrogatory No. 19:

For each such item of repair identified

by you in your answer to the preceding interrogatory identity each
document pertaining to such repair and state the dollar amount Jus
4 Fun Rental, Inc. was charged for each such repair and whether Jus
4 Fun Rental, Inc. has paid for such charge and the identification
of each document showing payment.
Answer:

Plaintiff identifies the repair cost estimate from

Sports Trax Kawasaki.
Interrogatory

No.

20:

Identify

each

communication

which

constitutes, in whole or in part, the fee agreement pursuant to
which plaintiff is represented by counsel.
Answer:

Plaintiff

objects to Interrogatory No. 20 on the

grounds that it is overly broad, unduly burdensome and calls for
the production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.

Plaintiff

further objects tc

Interrogatory No. 20 on the grounds that it calls for mtormation
protected

by

the

attorney-client

privilege

and

protected

as

attorney work product.
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Interrogatory

No.

21:

Identify

memorandum or other document

each

billing

representing charges

statement,

for services

rendered to plaintiff by is counsel.
Answer:

Plaintiff objects to Interrogatory No. 21 on the

grounds that it is overly broad, unduly burdensome and calls for
the production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.

Plaintiff

further objects to

Interrogatory No. 21 on the grounds that it calls for information
protected

by

the

attorney-client

privilege

and

protected

as

attorney work product.
Interrogatory No. 22:

Identify each communication between

counsel for plaintiff and any person or persons acing on behalf of
Jus 4 Fun Rental, Inc.
Answer:

Plaintiff objects to Interrogatory No. 22 on the

grounds that it is overly broad, unduly burdensome and calls for
the production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.

Plaintiff

further objects to

Interrogatory No. 22 on the grounds that it calls for information
protected

by

the

attorney-client

privilege

and

protected

as

attorney work product.
Interrogatory No. 23:

Identify each document transmitted to

counsel for plaintiff by Jus 4 Fun Rental, Inc.
Answer:

Plaintiff objects to Interrogatory No. 23 on the
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grounds that it calls for information protected by the attorneyclient privilege and protected as attorney work product.
Interrogatory No. 24:

Identify each communication between

plaintiff and Jus 4 Fun Rental, Inc.
Answer:

Plaintiff

objects to Interrogatory No. 24 on the

grounds that it is overly broad, unduly burdensome and calls for
the production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.
Interrogatory No. 25:

Identify each document transmitted to

plaintiff by Jus 4 Fun Rental, Inc.
Answer:

Jus 4 Fun Rental, Inc. has transmitted to Plaintiff

the rental agreement, the breakdown of charges, the letter from Jus
4 Fun Rental, Inc. to Defendant, the repair costs estimates from
Sports

Trax

Kawasaki,

Jus

4

Fun

Rental,

Inc.'s

answer

to

Defendant's dispute letter, the Approval for Legal Action signed oy
Jus 4 Fun Rental, Inc.
Interrogatory No. 26:

Identify each document transmitted to

Jus 4 Fun Rental, Inc. by plaintiff.
Answer:

Plaintiff has transmitted to Jus 4 Fun Rental, Inc.

an acknowledgement
letter, dated April

of

the account

for collection,

19, 1993, disputing

Plaintiff's

Defendant's
assignor's

claim and Plaintiff's Approval For Legal Action.
Interrogatory No. 27:

Identify each document transmitted tc

Jus 4 Fun Rental, Inc. by plaintiff's counsel.
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Answer:

Plaintiff

objects to Interrogatory No. 27 on the

grounds that it calls for information protected by the attorneyclient privilege and protected as attorney work product.
Interrogatory No. 28: Have you hired or do you intend to hire
any expert witnesses to assist you in this matter?
Answer:

At this time, Plaintiff has not or does not intend to

hire any expert witnesses

to assist in this matter.

Fiain:::f

reserves the right to amend its answer to this interrogatory should
new facts or information becomes available.
Interrogatory

No.

29:

If

your

answer

to

the

preceding

interrogatory is affirmative, state the following:
A.

The identity of each such expert witness.

B.

The full educational background of each expert witness.

C.

The full employment background of each expert witness.

D.

Describe the subject matter on which each such expert is

expected to testify at trial.
E.

State the substance of the facts and opinions to which the

expert is expected to testify.
F.

Set forth a summary of the grounds for each opinion as to

which the expert is expected to testify.
G.

Identify each document reviewed by the expert in forming

some or any part of his or her opinion.
H.

Identify each document reviewed by the expert prior to

forming his or her opinion but which the expert has not included as
part of the basis for his or her opinion.
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I.

Identify

person and such

each communication

between

expect witness concerning

you or any other

the subject

of this

action.
Answer:

Not applicable at this time.

Interrogatory

No. 30"-

To the extent

not previously

identified, Identify each person "having knowledge of discoverable
matters" as that phrase is used in Utah R. Civ. P.26(e)(l), and,
for each such person, set forth the substance of the knowledge
which you contend each such person holds which is discoverable.
Answer:

Not applicable at this time.

Da ted this Jit

day of

(A<S7

y ,

1993.

JEFF

Action S^xUsection Service , Inc
5055 S. State Street
Murray, Ut 84107

Dated t h i s S g >

day o f ^ S / ^ A f S ^ T ^

1993.

Hps^TNG^QRTH (6100;
HtHJ^ngworth & Associates
AttorrT^ for Plaintiff
5085 South State Street
Murray, Ut 84107

Action Collection Service, Inc.
5055 S. State Street
Murray, Ut 84107
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JEFF L. HOLLINGWORTH (6100)
Hollingworth and Associates
Attorney for Plaintiff
5085 South State Street
Murray, Ut 84107
(801) 268-3994
IN THE CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, MURRAY DEPARTMENT
ACTION COLLECTION SERVICE, INC.,
an Idaho Corporation,

CERTIFICATE OF HAND
DELIVERY

Plaintiff,
Civil No.

vs.

930006035cv

VAN ADAMS,
Defendant(s)
I hereby certify that on the (4x9 day of
1993, I caused a true and correct copy of Plaintiff's Answer to
Defendant's First Set Interrogatories to Plaintiff and Plaintiff's
answer to Defendant's First Requests for Production of Documents to
be served upon the following by hand delivering same.
DAVID W. SCHOFIELD
PARSONS, DAVIES, KINGHORN & PETERS
ATTORNEY FOR DEFENDANT
310 SOUTH MAIN, SUITE 1100
SALT LAKE CITY, UT 84101

Action Collection Service, Inc
5055 S. State Street
Murray, Ut 84107
(801) 269-1498
Certificate of Hand Delivery
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TabE

HEcavsp
JEFF L. HOLLINGWORTH (6100)
Kollingworth and Associates
Attorney for Plaintiff
5085 South State Street
Murray, Ut 84107
(801) 268-3994

AUG ^ 6 1993

IN THE CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, MURRAY DEPARTMENT
ACTION COLLECTION SERVICE, INC.,
an Idaho Corporation,

PLAINTIFF'S ANSWER TO
DEFENDANT'S FIRST REQUEST
FOR PRODUCTION OF DOCUMENTS

Plaintiff,
Civil No. 930006035CV

vs.
VAN ADAMS,

Judge: Burton
Defendant(s)
COMES now Plaintiff, by and through its counsel of r«rco.'?.,
Jeff L. Hollingworth, and responds to Defendant's First Request for
Production of Documents as follows:
REQUEST NO. 1:

Produce the original or, if you do not have

possession or the right to possession or custody of any original,
all copies in your possession of each and every document identified
by you in your answer to Interrogatory No. 3.
Answer:

Plaintiff produces the Rental Agreement, a copy or

which is attached hereto as Exhibit A, and the repair estimates
from Sports Trax Kawasaki, a copy of which is attached hereto as
Exhibit B.
REQUEST NO. 2:

Produce the original or, if you do not nave

possession or the right to possession or custody ^r any origin?!
all copies in your possession of each and every document identified
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by you in your answer to Interrogatory No. 4.
Answer:

Plaintiff produces the letter from James Meadows of

Jus 4 Fun Rental, Inc. to Plaintiff, responding to Defenaan-'s
dispute letter, a copy of which is attached hereto as Exhibit C.
Plaintiff

produces the

letter from Jus 4 Fun Rental/

Inc. to

Defendant, dated February 1, 1993, a copy of which is attachec
hereto

as

Exhibit

acknowledgement

D.

letter

Plaintiff

confirming

the

produces
account

was

Plaintiff's
turned

to

Plaintiff for collection, a copy of which is attached hereto as
Exhibit E. Plaintiff produces Defendant letter faxed to Plaintiff,
disputing the account, a copy of which is attached
Exhibit F.
agents'

hereto as

Plaintiff produces printout of Plaintiff's collection

computer

notes

detailing

collection

activity

on

the

account, a copy of which is attached hereto as Exhibit G.
REQUEST NO. 3:

Produce the original or, if you do not have

possession or the right to possession or custody of any original,
all copies in your possession of each and every document identified
by you in your answer to Interrogatory No. 5.
Answer:

Plaintiff objects to Request No. 5 on the grounds

that it is overly broad, unduly burdensome and calls for the
production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.
REQUEST NO. 4:

Produce the original or, if you do not have

possession or the right to possession or custody of any origma: ,
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all copies in your possession of each and every document identiried
by you in your answer to Interrogatory No. 6.
Answer:

Plaintiff objects to Request No. 4 on the grounds

that it is overly broad, unduly burdensome and

calls for the

production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.
REQUEST NO. 5:

Produce the original or, if you do not La*re

possession or the right to possession or custody of any original,
all copies in your possession of each and every document identified
by you in your answer to Interrogatory No. 11.
Answer:

Plaintiff produces the repair estimates from Sports

Trax Kawasaki, a copy of which is attached hereto as Exhibit B.
Plaintiff produces

photographs

of the damage,

taken

by

James

Meadows of Jus 4 Fun Rental, Inc., available for viewing and/or
copying at Jus 4 Fun Rental, Inc. 9069 South 2100 East Sandy, Ut
84093.
REQUEST NO. 6:

Produce the original or, if you do not have

possession or the right to possession or custody of any original.
all copies in your possession of each and every document identified
by you in your answer to Interrogatory No. 12.
Answer:

Please see Plaintiff's answer to Request IMO. 6.

REQUEST NO.

7:

Produce the original or, if you do not have

possession or the right to possession or custody of any original,
all copies in your possession of each and every document identified
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by you in your answer to Interrogatory No. 14.
Answer:

Plaintiff

did not identify

any documents

in its

answer to Interrogatory 14.
REQUEST NO. 8:

Produce the original or, if you do not have

possession or the right to possession or custody of any original,
all copies in your possession of each and every document identiriea
by you in your answer to Interrogatory No. 16.
Answer:

Plaintiff produces the letter, from James Meadows of

Jus 4 Fun Rental, Inc. to Plaintiff, responding to Defendant's
dispute letter, a copy of which is attached hereto as Exhibit
REQUEST NO. 9:

Produce the original or, if you do not nave

possession or the right to possession or custody of any original,
all copies in your possession of each and every document identiriea
by you in your answer to Interrogatory No. 19.
Answer:

Plaintiff produces the repair cost estimates, from

Sports Trax Kawasaki, a copy of which is attached hereto as Exhibit
B.
REQUEST NO. 10:

Produce the original or, if you do not have

possession or the right to possession or custody of any original,
all copies in your possession of each and every document identified
by you in your answer to Interrogatory No. 20.
Answer:

Plaintiff produces Plaintiff objects tc Request No.

10 on the grounds that it is overly broad, unduly burdensome and
calls for the production of information which is not relevant to
the subject matter of this litigation nor reasonably calculated to
- 4 -
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lead to the discovery of admissible evidence.
objects to Request
information

No.

protected

10
by

on

the grounds

the

Plamtifr tur:r^r
thai: it

attorney-client

calls

privilege

for
ana

protected as attorney work product.
REQUEST NO. 11:

Produce the original or, if you do not have

possession or the right to possession or custody of any original,
all copies in your possession of each and every document ldentifiec
by you in your answer to Interrogatory No. 21.
Answer:

Plaintiff objects to Request No. 11 on the grounds

that it is overly broad, unduly burdensome

and calls for the

production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.
Request No.
protected

by

Plaintiff further objects io

11 on the grounds that
the

attorney-client

it calls

privilege

for

and

information

protected

as

attorney work product.
REQUEST NO. 12:

Produce the original or, if you do not have

possession or the right to possession or custody of any original,
all copies in your possession of each and every document identified
by you in your answer to Interrogatory No. 22.
Answer:

Plaintiff objects to Request No. 12 on the grounds

that it is overly broad, unduly burdensome

and calls :cr the

production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to
discovery of admissible evidence.

z:^

Plaintiff further objects to
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Request No. 12 on the
protected

by

the

grounds that

attorney-client

it calls

privilege

for

and

information

protected

as

attorney work product.
REQUEST NO. 13: Produce the original or, it you ao noi navr
possession or the right to possession or custody of any origin-1 ,
all copies in your possession of each and every document identified
by you in your answer to Interrogatory No. 25.
Answer:

Plaintiff objects to Request No. 13 on the grounds

that it calls for information protected by the attorney-client
privilege and protected as attorney work product.
REQUEST NO. 14:

Produce the original or, if you ao not have

possession or the right to possession or custody of any origma. ,
all copies in your possession of each and every document identified
by you in your answer to Interrogatory No. 24.
Answer:

Plaintiff objects to Request No. 14 on the grounds

that it is overly broad, unduly burdensome and calls for the
production of information which is not relevant to the subject
matter of this litigation nor reasonably calculated to lead to the
discovery of admissible evidence.
REQUEST NO. 15:

Produce the original or, if you do not nave

possession or the right to possession or custody of any original.
all copies in your possession of each and every document identified
by you in your answer to Interrogatory No. 25.
Answer:

Plaintiff produces the rental agreement, a copy or

which is attached hereto as Exhibit A; the breakdown of charges
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incurred, a copy of which is attached hereto as Exhibit H; the
letter from Jus 4 Fun Rental, Inc. to Defendant, a copy of which is
attached hereto as Exhibit C; the repair costs

estimates fro™.

Sports Trax Kawasaki, a copy of which is attached hereto as Exhibit
B; Jus 4 Fun Rental, Inc.fs answer to Defendant's dispute letter,
a copy of which is attached hereto as Exhibit D; the Approval for
Legal Action signed by Jus 4 Fun Rental, Inc., a copy of whicr. is
attached hereto as Exhibit I.
REQUEST NO. 16:

Produce the original or, if you GO net nav*

possession or the right to possession or custody of any original,
all copies in your possession of each and every document identities
by you in your answer to Interrogatory No. 26.
Answer: Plaintiff produces the acknowledgement of the account
for collection, a copy of which is attached hereto as Exmbit E;
Defendant's letter, dated April 19, 1993, disputing Plaintiff's
assignor's claim, a copy of which is attached hereto as Exhibit F;
and Plaintiff's Approval

For Legal Action, a copy of which is

attached hereto as Exhibit I.
REQUEST NO. 17:

Produce the original or, if you do r.ot hr.-;-

possession or the right to possession or custody of any origin.::. ,
all copies in your possession of each and every document identic -.-"..
by you in your answer to Interrogatory No. 27.
Answer:

Plaintiff objects to Request No. 17 on the grour.as

that it calls for information protected by the attorney-client
privilege and protected as attorney work product.
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REQUEST NO. 18:

possession

or the right

Produce ths original or, if you do not have

to possession

or custody of any

original,

all copies in your possession of each and every document identified
by you in your answer to Interrogatory No. 29.
Answer:

Not applicable at this time.

Dated this <7?G day of

^Tt^(jjf_

1993

JEFF
Action c M ^ ^ t i o n Service, Inc.
5055 S. State Street
Murray, Ut 84107

Dated this ^ < ^ day of ^ j / l ^ l ^ g ^

1993

Hoilin^wartn & Associates
Attorney for Plaintiff
5085 South State Street
Murray, Ut 84107

Action Collection Service, Inc.
5055 S. State Street
Murray, Ut 84107
(801) 269-1498
- 8 -

App. 51

EXHIBIT A

App. 52

9069 S. 2100 E. * Sandy, Utah 34093
(801)942-1204
CVt^i
Name
Heme Phone 2 or -37v?
Dr. License
Credit Card
Insurance f& Q^Ast*~*~~ AJ*h>.*l*-.

Address
V// ~<f «^V^o }
Work Phone
5±i
Vehicle License 9 W / c c
7 - " X T - ^-ZDate Reserved
EQUIPMENT RENTED

r<2

73*/

^

/5%gC ,££>
Machine Type ^ g ?
C S M > <?&
- . Number U-f
jpyj ^ s>~,
Rental Amount
S
/f0€**' . Time Out 7 ->? - 9t >
//iy<r Pk\
Trai 1 er
$ _ _ Z 2 l £ £ _ . Time In 7 - ^ ~ >^_
Tie Downs
Vests 3 - / ^ o .
$
fVtf
!oil
Helmets
$.
^—
.._.
Security
Be&^$^6=»at&=£=2#~z~
0ther^5-^V^-f$- fi&C
Cash
Check
C^ediTax
$

TOT?i

//2P&&-

,A /
fay

^ o u n t Due.
LIABILITY

\ yqvA-7
r LESSEZ of the above equipment, understaird and agree that title to the above equipment regains
that of JUS { ?UJ 3ZITALS, IIC. (LZSSCR) and the 7IIL0HZ 0? T3J LZ53ZZ T01ZTUH5 SA1IZ ZQOIPMZJ? J I T O 48 Z0C3S C? !ZZ SPZCIZIZ:
3A?! SZALi CCISTirJTE LASCEII AI3 STILL SUBJECT LZSSZZ 70 PROSZCSTKOI. Lessee assumes m j and al! liability for damages from
accident caused hj the use of the rented equipment, whether to themselves, other, to :he rented equipment, or to other property
both during use and transportation of said equipment.
Lessee hereby agrees to indsnzifj and hold harmless JUS < FUI HZITilS, IIC, its officers, agents or employees fr:z s:y and ai!
damages or injuries during the use, storage or trans?or:ation of the rented equipment by the lessee or anyone else while the
equipment is in the custody of the lessee.
Lessee hereby acknowledges that they have been advised by JUS 4 FUI JZJT1LS, IIC. of the potential hazards inherent in the use
of the rented equipment and that as a condition of this agreement lessee has affiraed that they are in possession of approved
safety equipment, are knowledgeable about safety procedures for the rented equipment, that all of their'questions regarding the
safe operation of the same have been answered to their satisfaction and that they will not allow this equipment to be operated
by minors at anytime or manner during the rental contract. Lessee hereby states that they have been provided access to the Person
ffatercraft Industry Association Rules which outlines safe operation of recreational equipment and that they have read the same
and lessee acknowledges receipt of the equipment in good condition, appearance and repair, and agrees to return it in as good
of condition! fun]ect only to JZlSOIflJSwE wear and tears lessee shall be responsible for maintenance of the equipment during the
rental period such as is normal to tie operation or said equipment including but not limited to, periodic checks of lubricant
levels, maintenance of proper fluids, and all proper precautions regarding air intaie systems to keep them dry and 'free of
sand/dirt particles. Lessee acknowledges and assumes liability for the damage caused to the rental equipment as the indirect
result of his failure to maintain said equipment during the rental period of its use. Lessee shall be liable for ALL damage to
or LOSS of the equipment regardless of cause, including, but not limited to, vandalism and/or theft until it is returned to an:
receipted fnr by the lessor.
In the event of an accident involving said rented equipment, Lessee shall promptly furnish to Lessor a complete written report,
with the names and addresses of any witnesses and parties involved and shall submit all accident reports is required )ij law.
lessee hereby acknowledges and agrees that if damage is caused to-the rental equipment that lessee will either purchase the
equipment for its undamaged value or pay the daily rental fee for each day for which there is a loss of revenue to Lessor until
its final repair, whichever amount is less, as well as any other damages set forth in this agreement, Lessee agrees to pay JUS
4 FUI R E I M S , IIC. on demand for all repairs, as per Lessors bid, plus any and all related e r a s e s and/of losses incurred.
Any equipment returned dirty or out of gas are subject to an additional Ten Dollar fee, plus gas and oil. All equipment shall
be inspected prior to check-in for damage, misuse or neglect. All damages must be paid for, or arranged to be paid for, before
any deposits will be refunded. Any refunds will be made in credit only. Equipment returned over 30 minutes late will be subject
to a minimum late fee of $23.OC per hour.
Iz the -event-it is.necessary^ta place ithis."agreement .iniji^hands of an attorney or i collectiomagency^ior ^enfercemen1^ the
Lessee jgrees^to pay interest at the race, o H 8 t ^per aunum~frcm t!:e_ daejdate oaB airasoaaS'^fed>Ea2le5«r'*as" provided herein
and allncost-of enforcement, including reasonable attorneys:feesland -court-costsl:
va:i::3 :h,:x tr:

1.1 ^

Q . h

Sip*

^

7&°
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1. This equipment belcn
to JUS 4 HJN RENTALS, INC. whi
your use and enjoyment onTy as rented.

has provided this equipment for

2. When you take this equipment out with you, you become immediately liable for it and all
damages or injuries, to you or others, of any kind.
3.

You waive any recourse against JUS 4 HJN RENTALS, INC. for any and all claims.

4. You understand that this equipment can, under certain uncontrolled or unforeseen
circumstance, be dangerous to you and to others, even fail land you accept that risk as
inseparable with your enjoyment in its use.
5. You alone are responsible for the safe operation of the equipment. If you donTt know
how to operate it, or operate it safely and you do not have the proper safety equipment then
JUS 4 FUN RENTALS, INC. will not rent to you. If you lie to us about your responsibility
in this regard, you do so at your own risk.
6. This equipment is not rented for any use of minors as it has been determined that they
may lack skill and judgment in its operation and may therefore sustain greater, risk of
permanent injury. JUS 4 FUN RENTALS, INC. will revoke your rental contract if it becomes
known that minors are operating this equipment.
7. This expensive equipment is rented to you for your reasonable use the enjoyment. Others
will also want to enjoy the rental of this equipment. Your rental contract does not allow
you to misuse this equipment in any way. You are- responsible for. alL. damage, abuse,
negligence, or mechanical impairment to this'^eguipment. It is expensive to repair" or
' fSpiace.
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-
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8. Water or sand in carburetors is a guaranteed bunmer.
9.

If the equipment is vandalized or stolen you pay for it.

10. If you are in an accident then make sure you take care of all the paperwork and reports.
11. If the rented equipment comes back damaged then you will be renting it every day until
it is back in operating condition, or the full replacement cost is paid. We will fix at our
cost.
12. If you want us to clean and gas up the equipment for the next renter it will cost you
$10.00, plus gas and oil. If you keep us or the next custcmer waiting more that thirty
minutes it will cost you $20.00 or prorated to the daily rental value thereafter.
13. if. you do not keep your contract then we will turn over to an attorney or collection
agency and take it to court. If you lose you'll pay for all of these costs of collection
fees ar attorney's fees plus the original claim.
14.

Bottom line: Do unto others as you would have them do unto you.

15.

Safety equipment is offered for your protection,

I decline renting safety equipment.

Initial \J -d

I take full responsibility for all towing, electrical and safety connections as required by
law. I have read and understand the foregoing and agree to all conditions stated here.
Signed

{ J &*,

\X^ A ~ ~ ^ ^

I have been provided a copy of the Water Safety Rules and have viewed the safety tape.

Signed: 0 ^ Q_l ^-^
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JUS4FUN RENTAL INC.
9069 S 21-00 E.
Sandy, Utah 84093

April 21, 1993
Action Collections
5055 S. State
Murray, Utah 34107
This letter is in response to the "letter" that Van Adams sent in
response to your letter to collect the monies due to JUS4FUN for repair
of damaged equipment.
Lets start at the beginning.
First Mr. Adams came to us to rent 2 of our water sport equipment. This
was at 8:00 A.M. on July 29, 1992. He rented 1 Kawasaki" JS 750 SX and
1 JF 650 TS. At time of pick up he checked out the equipment, and was
instructed the proper use and rules concerning the rental and the
operation of the equipment. He was also furnished safety rules and a
copy of a safety video and asked to view it before using equipment. At
this time both of us went over both units and inspected them for
previous damage(there was none found).
Midway through that day (7/29/92) Mr Adams called and said he couldn't
use them that day and I told them to keep them an extra day as to get
the use he paid for..
Mr Adams then used them on 7/30/92. He then returned the equipment at
10:20 that night. When he returned the equipment I was out. He left
them with my kids(not lessor or employees). Five minutes^ later my son
called me on my mobile phone and told me "dad the jet skis are trashed".
I got home about ten minutes later to find them both damaged,
immediately call Mr Adams, but he wasn't home yet. I left a message on
his recorder.
I waited about fifteen minutes and called him again.
This time he answered. I told him of the damage and asked him to come.
over the next day. He said that he could not come over but to get an
estimate.
This was on a friday, so I had to wait until monday, 8/3/92 to take into
Sports Trax Kawasaki, where they were purchased new on 5/21/92. That
weekend, Aug. 1,2, the equipment stayed in my garage. Unable to be
rented or used. Monday morning I took them in to the shop (sports Trax)
and marked damaged areas and took pictures with the service manager.
He made the estimates that day. I called Mr Adams at this time, and
again asked if he would like to go over the damage. He then went and
looked at them at the dealer. He at this time admitted to me that" he
wasnft on them when the damage occurred, but knew when and who had been
riding them when damage happened". He also at this time, mentioned that
he would possibly purchase new units and trade for the damaged ones
App. 59

because he was considering buying jet skis, and this would save him
money.
He also talked to the salespeople at the dealership and
discussed this with them at this- time.
Mr Adams also at this time told me to continue renting the equipment
while he checked into repairing the damage,
I awaited an answer from Mr Adams. I never received a call from him
unless I called him and talked to him or left messages.
He then
suggested that he could have the damaged padding recovered, which I told
him was unacceptable. I awaited further contact. I called and left
messages many times that fall. On 11/9 at 9:00 P.M. and 11/12 at 9:00
A.M. and 11/16 messages were left. No reply. Finally 11/17 I called
and got through to him. He said he would get back to me on 11/23. He
didn't. The holidays came around and nothing. Finally on 2/1/93', I
sent Mr Adams the letter that I gave to you. I gave it over a month,
still no reply. On about 3/15/93 I again called Mr Adams. I at this
time told him I had to get this settled by friday (3/19).
Mr Adams called on 3/18 and said he would be over to look at the damage
with a friend on monday 3/22 at 3:00 P.M.
I told him I couldn't be
there at this time and that was after the 3/19 deadline I had given him.
I also told him if it wasn't settled by 3/19, I was going to turn it
over to you for collections. His reply, "Do what you have to do".
1 also told him that if I did turn it over to collections I was going
to add the down time (5 days, 3 at the time of the damage and at least
2 days for repairs) to the total.
I agree that I waited along time and showed alot of patients, but I also
thought Mr Adams was a friend.
The amount I figure Mr Adams owes JUS4FUN Rentals Inc. are;
As per bid; 1054.27 for the 750 SX Jet Ski.
255.09 for the 650 TS watercraft.
750.00 for 5 days down time @ 75.00 per unit per day.
interest at 18% on monies cue as per lease agreement.
All cost of collection as per lease agreement.
If vou need any other information please fill free to call.
My work # is 263-1349 or 942-1204.
you

Mwc«
J/ames Meadows
President
JUS4FUN Inc.
P.S. If you need names of persons at the dealership that Mr Adams and
I talked to please call and names will be furnished.
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JUS4FUN RENTAL, INC.
9069 S 2100 E
Sandy, Utah 84093

Feb. 1, 1993
VAN ADAMS
411 E. 6400 S.
Murray, Utah 84107
Dear Van,
This letter is about the damage that occurred to our jet skis when you
rented them. I had discussed repairs with you a few times, and explained
that re-covering of the jet ski padding was not acceptable. You were
going to get back with me before Christmas and now it is February and
still no word from you. I feel like we have been exceptionally patient.
Enclosed is a copy of the estimate from Sports Trac, the Kawasaki dealer.
This estimate was made August 3, 1992, but is probably still good.
I want to get these repaired, and this matter settled before I loose
anymore rental time. The contract you signed states "Lessee shall be
liable for ALL damage to or LOSS of the equipment regardless of cause."
It also states "Lessee agrees to pay JUS4FUN RENTALS, INC. on demand
for all repairs, as per Lessors bid, plus and all related expenses."
I am enclosing copies of these bids and a copy of the contract that
you signed.
You immediate response is requested.
Thank You.

James Meadows
President
JUS4FUN INC.
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JUS 4 FUN RENTAL INC
9069 S 2100 E (CONTRACTS ONLY)
SANDY UTAH 84093
22 MAR 1993
I N C . *****

***** A C T I O N
C O L L E C T I O N
S E R V I C E
***** A C K N O W L E D G E M E N T *****
WE ACKNOWLEDGE, WITH THANKS, THE ACCOUNTS LISTED BELOW AT THE 28 7.
COMMISSION RATE, CONTINGENT UPON COLLECTION. THESE RATES ARE PAYABLE
ON ALL ACCOUNTS COLLECTED BY US, COMPROMISED OR SETTLED WHILE WE ARE
MAKING EFFORTS TO COLLECT, OR PAID DIRECT TO YOU.
******** THE FOLLOWING EXCLUDES FORWARDED ACCOUNTS ********
TO PARTIALLY COMPENSATE US FOR WORK DONE ON ACCOUNTS WHERE THERE IS NO
RECOVERY, AND TO OFFSET COSTS LOSSES WHEN COURT COSTS ARE ADVANCED BY US,
ANY INTEREST EARNED OR ACCRUED THAT MAY BE COLLECTED SHALL BE RETAINED
EY US, ACCOUNTS THAT ARE SKIPS OR MAIL RETURNS WILL BE AT 507..
YOUR ACCOUNTS WILL RECEIVE OUR PROMPT AND CONSTANT ATTENTION, AND THE FIRST
DEMAND FOR PAYMENT HAS BEEN MADE TODAY. WE REMIT ALL MONIES COLLECTED
DURING ANY ONE MONTH BETWEEN THE FIFTEENTH AND THIRTIETH OF THE FOLLOWING
MONTH. TO SAVE US BOTH TIME AND EXPENSE, PLEASE REPORT PROMPTLY TO THIS
OFFICE ANY CONTACTS WITH DEBTOR. FORWARD ANY PAYMENTS RECEIVED BY YOU OR
CORRESPONDENCE FROM THE DEBTOR TO THIS OFFICE.
IF SUIT IS NECESSARY COMMISSION RATE WILL BE 507. (EXCLUDING FWD IN ACCTS).
WE MAY NEED FROM YOU A SIMPLE STATEMENT, SHOWING DEBTORS NAME, DATE INCURRED
AND AMOUNT DUE FOR THE COURT. WE WILL ADVISE. B. J. DEITLES, SALES MANAGER
OUR
ACCOUNTS

ACCOUNT NAME

4. 19932
ADAMS, VAIK
^ J^L
1 ACCOUNT FOR A TOTAL OF $2683.10

YOUR
ACCOUNTS
4. 1781/1

AMOUNT
LISTED
$2883. 10

PLEASE USE - OUR ACCOUNT NUMBER - WHEN REFERRING TO THESE ACCOUNTS
ACTION COLLECTION SERVICE, INC.
5 0 5 5 S STATE ST P 0 BOX 5 7 4 0 0 8 0 1 - 2 6 9 - 1 4 9 8
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BONDED

. ,

/ o j LICENSED

ACTION COLLECTION SERVICE, INC.
PHONE: (801) 2 6 9 - 1 4 9 8

Box 5 7 4 0 0
MURRAY, UTAH 8 4 1 5 7

5055 South State St.
Name and Address of Debtor
(MrM Mip., Miss., J r . , Sr.)

Detailed i n f o r m a t i o n to speed c o l l e c t i o n s
Age, i f p Q ^ - s l e ^
^
^ ^

Name

P r i n c i p a l Due

^#J
City

muAA

Re/nark %\

Last Pmt. Date
)Last Date of Svc

Last Pmt. Date

Aadress

' 31/42.
L^Dioyment:

P r i n c i p a l Due

Name

Remarks:

L a s t Date of Svc

TAW

P r i n c i p a l Due

Name

Employment:

Last Pmt. Date

Address

ZTty"

Remarks

(Last Date of Svc
P r i n c i p a l Due

Name

Employment:

Last Pmt. Date

Address

Remarks:

City

Last Date of Svc

Name

Principal Due

Employment:

Last Pmt. Date

Address

Remarks

City

Last Date of Svc

Name

Principal Due

Address

Employment:
Remarks:

Last Pmt. Date

City

Last Date of Svc
ASSIGNMENT

Date

For valuable consideration in hand paid I/we hereby
sell and assign all right, title and interest in
the above listed claims.

Creditor
Address

Title

Note:

Pnone
Please attach all letters or other evidence of indebtedness hereto."
Interest will be added and retained by ACS, Inc., to help defray the cost of legal action.

S*/ ^

<2^«* 0s»ofic/ Q/o«» jr»/***&
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pqiNT

MARKETING

SPECIALIST

10302 South East Dell Drive, Sandy, Utah 84092
Telephone: (801) 942-1234
Pager: 488-8591
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CASE NUMBER - D930006035CV
VAN ADAMS
411 E 6400 S
SALT LAKE CITY, UT

04 AUG 1993, DOC __N0

»
*~"
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COL

#
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C O U R T
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CROSS-REFERENCE 4 19932
84107

PHONE - 8012653749

EMPLOYER - APM5
~BANK"NAME WHO SIGNEb
BRANCH

EMP PH - 9421234
""BARK A/C#
10

i/S iNhU**
*** ACCOUNIS IN SUIT ***
3N0
CLIENT
LST-DATE TRAN LASTP
1 19932 JUS 4 FUN RENTAL INC 03/22/93 08/92 08/92

LIST-AMT
$2059. 36

BALANCE INT SPL SVS PATIEN
$2059, 36
50 REN

**** SEQUENCE OF EVENTS **** PRINCIPAL OWING
DATE OF FILING
06/18/93 FILING FEE
~DATE~SERVED
"06712793" ~5ERVICE~FEE
WHO SERVED VAN ADAMS
ATTORNEY FEE
WHERE - 411 E 6400 S
CHECK CHARGE
HANDLING FEES
~GARNISHMENT~FEE~
T~FAPERB~A"T
LATE CHARGES
ADDITIONAL FEES
OUTSTANDING INT
INIERLSr 1U DATE
DATE OF RETURN
06/15/93 TOTAL STILL OWING
DATE OF JUDGMENT
DATE OF LAST PAYMENT

ACCOUNT

CL-PHONE CONTACT
4.1781/1 942-1204

7.
20

• 2 0 5 9 36
$40. 00
$12700*"
$400. 00
$0. 00
$ 8 2 3 . 74
~$07W

$0. 00
$0. 00
9U'.'OU
$3335.10 AMOUNT SUED FOR
JUDGMENT BALANCE
INTEREST RATE OF

•i
J3I

18007.
37

*#****#*»***** PAYMENTS ******************
**
#*
**
REC#
PYMTDAIE HOW
PAYMENT
**
**
**
**
**
******************************************
EVENTS
NOTICE 07/05/93
NOTI CE~07720793"

COLLECTORS MESSAGES
»»*
MSQ
BEFORE ***
3
RIIT^059736~i:oar~B23~74
03/22/93 PRIN 2059 36 COLL 823.74
03/24/93 JIM FRM CLNT TEL SD GO AFTR THIS GUY. JAM
_., ,.
,^ ™ .
03/29/93 TT VAN HE DISP ACCT SD WILL SEND NOTICE TT CLNT HE SD WHEN REC LETTER TO HAVE KATHY TAKE IT TO H
1M~KfT

0 4 / 0 8 / 9 3 TEL RES LMTC ON MACH KM
0 4 / 1 2 / 9 3 MR TEL SD I S SENDING I N LETTER KM
0 4 / 2 1 / 9 3 RECCPY OF DISP CLNT SD WILL PICK I T UP. KM
n04722793~RECT^W5ER*^On)IHP^SENT^PY~TCrMR"-pUT~OTHER~INnJYPCrKM
0 4 / 2 9 / 9 3 MR TEL SD THAT HE WILL SEND RESP TO CLNT'S LETTER .KM
0 5 / 1 0 / 9 3 TEL CK BUSI NAME I S CORP GD ST H VAN ADAMS PRES SAME ADRS AS ABOVE
KM
0 5 / 1 0 / 9 3 SUGG SUE VAN ADAMS
I N SALT LAKE COUNTY DISTRICT
CT4 SERVE AT 4 1 1 E 6 4 0r 0 S SALT LAKE CITY,
UT OR
1
,
~CN~J01T~AT~; "TF^'NECT'ASSEr " TBSDE~WA1?E^GARN ON~MR S-UAGESn^CT~SS~#~NO"aTHER~ACX"r S"HAVE~5IX5NED-DOCrirSrKM
0 5 / 1 1 / 9 3 MR TEL OFFERED SETTLEMENT FOR 200 00 TEL CLNT SD NO .KM
0 5 / 1 2 / 9 3 SAD SNT S/C DUE 0 5 - 2 4 - 9 3 SLR
* * * MSG AFTER _ * * *

~FRTN~2059 36~C0LtTB23"74
03/22/93 PRIN 2059 36 COLL 823 74
03/24/93 JIM FRM CLNT TEL SD GO AFTR THIS GUY. JAM
T^
J>3Z29/93 TT VAN HE DISP ACCT SD WILL SEND NOTICE TT CLNT HE SD WHEN REC LETTER TO HAVE KATHY TAKE IT TO H
IM KM
04/08/93 TEL RES LMTC ON MACH KM
04/12/93 MR TEL SD IS SENDING IN LETTER KM
04/21/93 REC CPY OF DISP CLNT SD WILL PICK IT.UP KM
-047227~93~REC~ANSER "TO DI~3P SENT~CPY TO MR "PUT OTHER~IfrDYFCTKM
(CONTINUED)
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D930006035CV
04/29/93 MR TEL SD THAT HE WILL SEND RESP TO CLNT'S k£JTE5A„£MAr,r^ AO A™.,t05/10/93 TEL CK BUSI NAME IS CORP GD ST H VAN ADAMS PRES SAME ADRS AS ABOVE
KM
^TT-V, MT no
-05^L0/S3_SUGG_SUE_VAN ADAMS_INSALT_LAKE C O U N T ^
ON JOB AT , IF NEC, ASSET- ISSDE WAGE GARN ON MR'S WAGES NO SS 4* NO OTHER ACCT'S HAV£ SIGNED DOC S KM
03/11/93 MR TEL OFFERED SETTLEMENT FOR 200 00 TEL CLNT SD NO KM
05/12/93 SAD SNT S/C DUE 05-24-93 SLR
-06/?5/^3H}6^2/93 L p^
R^T
L
5
4
M
06/29/93 DEF WNTD°ME TO SEE WHT CLNT WLD STTL FR - TLD HM TO MK OFFR - H SD MD 200 00 OFFR LST MNTH S< NVR
_^R^BCi^zLjLI^bM_CLNT_SD_NQ_^
%%'/&',%% Tit ^
V&^IP^&HT
e r a 2 I g E ^ D " - B E ? e ? D 3 ^ WE'LL HV TO SEE W H A T T H E JUDGE SAYS THEN"
,r

h

BAL - DEF WS VRY NICE ABT IT BUT SD H THNKS ITS R IDICULtiUS THAT CtNT IS STTFFING ^ FR A~CDUPLETOF SC
RATCHES ON THE JET SKI IS - H SD IF CLNT WNTS $3000 THN H WLD RATHR SPND $3000 TO HIRE ATTY J; MAKE A "BUL
LET PROOF CASE AND LET THE CARD FALL WHERE THEY MAY" - TLD HM IF STATUS CHNGS I WLL LET HM KNW - DEF SD W
LLJBE FIULN-G^ANS_IO.CMPLNTL.NXX^CPL^.QE-DYg^AM^
07/21/93 JH REC ROGS & ADMITS FRM~DEF ATTY DAVID SCOFILED - ANS DUE 8-2-93 JAM
07/27/93 DEF ANS IN THIS CASE IS GENERAL PENIAL U THN 13 DEFENSES JAM
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ACTION COLLECTION SERVICE INC
SALT LAKE CL*Y OFFICE
5055 SOUTH STATE STREET
P 0 BOX 57400
MURRAY, UTAH 84157
301-269-1498

S-

DATE:
RE:

<

U>

**••

' •

UM

• *•

•

i.

IT

• .if

r

w ^ ,

3-9S
r

i

AMOUNT:
CLIENT:

7^) */ &C„ / f ^ T ^
APPROVAL FOR LEGAL ACTION

The account above is being referred
to our Attorney for
LEGAL ACTION. When this occurs we prefer to have a specific
u/ritten assignment in the file; rather than rely upon the implied
assignment that arises when clients list accounts with us.
Therefore Please SIGN and DATE the Approval below and return along
with:
( ) ITEMIZED STATEMENT
For value received we
COLLECTION

SERVICE.

( ) ORIGINAL CONTRACT

( ) OTHER

hereby sell/ assign and transfer to
INC./ all

ACTION

/

Rights/ Title and Interest in our

claim and demand against
in the amount of $

/ plus any check charge posted at

point of sale with full power to sue and collect.

DATED: 5 V A ? ^
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EXHIBIT J

App. 75

BONDED

LICENSED
ACTION COLLECTION SERVICE, INC.
5055 S STATE ST P 0 BOX 57400
MURRAY UTAH 84157
801-269-1498
STATEMENT OF ACCOUNT DUE FROM:
* 4. 19932/4. 1781/1

* VAN ADAMS
* 411 E 6400 S
* SALT LAKE CITY, UT 84107
CREDITOR: JUS 4 FUN RENTAL INC
DATE ACCOUNT ASSIGNED TO LEGAL: 05/11/93
DATE ASSIGNED: 03/22/93

$ 2, S83. 10

INTEREST ACCRUED SINCE 08/03/92
(AT 7.)

$

CHECK CHARGE

$

PAYMENTS MADE SINCE ASSIGNMENT:

*

BALANCE THIS DATE: 05/11/93

$ 2,883. 10

0.00

0. 00

THIS AMOUNT IS DUE AND PAYABLE TO THIS OFFICE BY 05/21/93.
YOU MAY PAY ANY AMOUNT YOU WISH TOWARD THIS DEBT. HOWEVER, UNLESS THE
FULL AMOUNT IS RECEIVED BY THE DATE INDICATED THE FILE WILL BE REFERRED
TO OUR ATTORNEY FOR FILING OF A LAW-SUIT. IF IT IS NECESSARY TO FILE
SUIT OUR ATTORNEY WILL DEMAND FROM YOU COSTS AND ATTORNEY FEES.
***ONCE REFERRED TO OUR ATTORNEY YOU WILL HAVE TO SPEAK TO HIS OFFICE
REGARDING SETTLEMENT OF THE SUIT. IF YOU WISH TO HALT A SUIT AN
AGREEMENT TO THAT EFFECT MUST BE REDUCED TO WRITING AND SIGNED BY OUR
ATTORNEY OR AN OFFICER OF ACTION COLLECTION SERVICE INC.
**ALL PAYMENTS RECEIVED AFTER THIS LETTER WILL BE APPLIED TO THE ACCOUNT
IN THE MANNER AND WITH THE EFFECT DESCRIBED ABOVE AND NOT IN ACCORDANCE
WITH TERMS PROPOSED BY CHECK MEMO NOTATION OR OTHERWISE, UNLESS THEY
ARE SPECIFICALLY AGREED TO IN WRITING BY ACTION COLLECTION SERVICE INC.
THIS IS AN ATTEMPT TO COLLECT A DEBT, AND ANY INFORMATION OBTAINED
WILL BE USED FOR THAT PURPOSE.
THIS IS A FULL, TRUE AND CORRECT STATEMENT OF ACCOUNTS AS OF THE
DATE HEREOF.
JJ,D

q£.

ACTION COLLECTION SERVICE INC.

B J DEITLES
DATED: 05/11/93
App. 76
MEMBER OF THE AMERICAN COLLECTORS ASSOCIATION
AN INTERNATIONAL ORGANIZATION OF COLLECTION SPECIALISTS

JEFF L. HOLLINGWORTH (6100)
Hollingworth and Associates
Attorney for Plaintiff
5085 South State Street
Murray, Ut 84107
(801) 268-3994
IN THE CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, MURRAY DEPARTMENT
ACTION COLLECTION SERVICE, INC.,
an Idaho Corporation,

CERTIFICATE OF HAND
DELIVERY

Plaintiff,
Civil No.

vs.

930006035cv

VAN ADAMS,
Defendant(s).
I hereby certify that on the ^ILP day
1993, I caused a true and correct copy of Plaintiff's Answer to
Defendant's First Set Interrogatories to Plaintiff and Plaintiff's
answer to Defendant's First Requests for Production of Documents to
be served upon the following by hand delivering same.
DAVID W. SCHOFIELD
PARSONS, DAVIES, KINGHORN & PETERS
ATTORNEY FOR DEFENDANT
310 SOUTH MAIN, SUITE 1100
SALT LAKE CITY, UT 8 4101

Action Collection Service, Inc
5055 S. State Street
Murray, Ut 84107
(801) 269-1498
Certificate of Hand Delivery
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Rule 25

question of law or fact in common. Mien a party to an action
relies for ground of claim or defense upon any statute or
executive order administered by a governmental officer or
agency or upon any regulation, order, requirement, or agreement issued or made pursuant to the statute or executive
order^ the officer or agency upon timely application may be
permitted to intervene in the action. In exercising its discretion the court shall consider whether the intervention will
unduly delay or prejudice the adjudication of the rights of the
original parties.
(c) Procedure. A person desiring to intervene shall serve a
motion to intervene upon the parties as provided in Rule 5,
The motions shall state the grounds therefor and shall be
accompanied by a pleading setting forth the claim or defense
for which intervention is sought.
(Amended effective Jan. 1, 1987.)
Rule 25. Substitution of parties.
(a) Death.
(1) If a party dies and the claim is not thereby extin
guished, the court may order substitution of the proper
parties. The motion for substitution may be made by any
party or by the successors or representatives of the
deceased party and, together with the notice of hearing,
shall be served on the parties as provided in Rule 5 and
upon persons not parties in the manner provided in Rule
4 for the service of a summons. Unless the motion for
substitution is made not later than ninety days after the
death is suggested upon the record by service of a statement of the fact of the death as provided herein for the
service of the motion, the action shall be' dismissed as to
the deceased party.
(2) In the event of the death of one or more of the
plaintiffs or of one or more of the defendants in an action
in which the right sought to be enforced survives only to
the surviving plaintiffs or only against the surviving
defendants, the action does not abate. The death shall be
suggested upon the record and the action shall proceed in
favor of or against the surviving parties.
(b) Incompetency. If a party becomes incompetent, the
court upon motion served as provided in Subdivision (a) of this
rule may allow the action to be continued by or against his
representative.
(c) Transfer of interest. In case of any transfer of interest,
the action may be continued by or against the original party,
unless the court upon motion directs the person to whom the
interest is transferred to be substituted in the action or joined
with the original party. Service of the motion shall be made as
provided in Subdivision (a) of this rule.
(d) Public officers; death or separation from office.
When a public officer is a party to an action and during its
pendency dies, resigns, or otherwise ceases to hold office, the
action may be continued and maintained by or.against his
successor, if within 6 months after the successor takes office, it
is satisfactorily shown to the court that there is a substantial
need for so continuing and maintaining it. Substitution pursuant to this rule may be made when it is shown by supplemental pleading that the successor of an officer adopts or
continues or threatens to adopt or continue the action of his
predecessor. Before a substitution is made, the party or officer
to be affected, unless expressly assenting thereto, shall be
given reasonable notice of the application therefor and accorded an opportunity to object,
PART V.
DEPOSITIONS AM) OiSI 0 \ ERY.
Rule 26. General provisions governing discovery.
(a) Discovery methods. Parties may obtain discovery by
one or more of the following methods: depositions upon oral
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exam.]nation or written que^/ji
production of documents or things v: : t •-* - ,
land or other property, for inspection anu ouiei pi.
physical and mental examinations; and requests for
sion.
by order of the court in accordance with these rules, the scope
of discovery is as follows
(1) In general. Parties may ordain discovery regarding
any matter, not privileged, which is reie\ ant to the -ubject
matter involved in the pending action, whether it relates
to the claim or defense of the party seeking discovery or to
the claim or defense of any other party, including (rp
existence, description, nature, custody, condition, a : ;
location of any books, documents, or other tangible things
and the identity and location of persons having knowledge
of any discoverable matter. It is not ground for objection
nat the information sought will be inadmissible at the
---s :f the information sought appears reasonably calcu:o lead to the discovery of admissible evidence.
- frequency or extent of use of the discovery methods
nh in Subdivision (a) shall be limited by the court if
es that: (i) the discovery sought is unreasonitive or duplicative, or is obtainable from some
^ that is more convenient, less burdensome, or
ive; (ii) the party seeking discovery has had
ample opportunity by discovery in the action to obtain the
information sought; or (Hi) the discovery is unduly burdensome or expensive, taking into account the needs of
•ne case, the amount in controversy, limitations on the
parties resources, and the importance of the issues at
stake m the litigation. The court may act upon its own
initiative after reasonable notice or pursuant to a motion
under Subdivision (c).
(2) Insurance agreements. A party may obtain discovery of the existence and contents of any insurance
agreement under which any person carrying on an insurance business may be liable to satisfy part or all of a
judgment which may be entered in the action or to
indemnify or reimburse for payments made to satisfy the
judgment. Information concerning the insurance agreement is not by reason of disclosure admissible in evidence
at trial For purposes of this paragraph, an application for
insurance shall not be treated as part of an insurance
agreement.
(3) Trial preparation: Materials. Subject to the provisions of Subdivision (bX4) of this rule, a party may
obtain discovery of documents and tangible things otherwise discoverable under Subdivision (bXD of this rule and
prepared in anticipation of litigation or for trial by or for
another party or by or for that other party's representative (including his attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party
seeking discovery has substantial need of the materials in
the preparation of his case and that he is unable without
undue hardship to obtain the substantial equivalent of
the materials by other means. In ordering discovery of
such materials when the required showing has been
mental impressions, conclusions, opinions, or legal theories of an attorney or other representative of a party
concerning the litigation.
A party may obtain without the required showing a
statement concerning the action or its subject matter
previously made by that party. Upon request, a person not
a party may obtain without the required showing a
statement concerning the action or its subject matter
previously made by that person. If the request is refused,
the person may move for a court order. The provisions of
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rune 37(aX4) apply to the award of expenses incurred in
relation to the motion. For purposes of this paragraph, a
statement previously made is (A) a written statement
signed or otherwise adopted or approved by the person
making it, or (B) a stenographic, mechanical, electrical, or
other recording, or a transcription thereof, which is a
substantially verbatim recital of an oral statement by the
person making it and contemporaneously recorded,
(4) Trial preparation: Experts. Discovery of facts
known and opinions held by experts, otherwise discoverable under the provisions of Subdivision (bXD of this rule
and acquired or developed in anticipation of litigation or
for trial, may be obtained only as follows:
(A) (i) A party may through interrogatories require any other party to identify each person
whom the other party expects to call as an expert
witness at trial, to state the subject matter on
which the expert is expected to testify, and to
state the substance of the facts and opinions to
which the expert is expected to testify and a
summary of the grounds for each opinion.
(ii) Upon motion, the court may order further
discovery by other means, subject to such restrictions as to scope and such provisions, pursuant to
Subdivision (bX4XC) of this rule, concerning fees
and expenses as the court may deem appropriate.
(B) A party may discover facts known or opinions
held by an expert who has been retained or specially
employed by another party in anticipation of litigation or preparation for trial and who is not expected
to be called as a witness at trial, only as provided in
Rule 35(b) or upon a showing of exceptional circumstances under which it is impracticable for the party
seeking discovery to obtain facts or opinions on the
same subject by other means.
(C) Unless manifest injustice would result,
(i) The court shall require that the party seeking discovery pay the expert a reasonable fee for
time spent in responding to discovery under
Subdivisions (bX4XAXii) and (bX4XB) of this
rule; and
(ii) With respect to discovery obtained under
Subdivision (bX4XAXii) of this rule the court may
require, and with respect to discovery obtained
under Subdivision (b)(4XB) of this rule the court
shall require, the party seeking discovery to pay
the other party a fair portion of the fees and
expenses reasonably incurred by the latter party
in obtaining facts and opinions from the expert.
(c) Protective orders. Upon motion by a party or by the
person from whom discovery is sought, and for good cause
shown, the court in which the action is pending or alternatively, on matters relating to a deposition, the court in the
district where the deposition is to be taken may make any
order which justice requires to protect a party or person from
annoyance, embarrassment, oppression, or undue burden or
expense, including one or more of the following:
(1) that the discovery not be had;
(2) that the discovery may be had only on specified
terms and conditions, including a designation, of the time
or place;
(3) that the discovery may be had only by a method of
discovery other than that selected by the party seeking
discovery;
(4) that certain matters not be inquired into, or that the
scope of the discovery be limited to certain matters;
(5) that discovery be conducted with no one present
except persons designated by the court;
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(6) that a deposition after being sealed be opened only
by order of the court;
(7) that a trade secret or other confidential research,
development, or commercial information not be disclosed
or be disclosed only in a designated way;
(8) that the parties simultaneously file specified documents or information enclosed in sealed envelopes to be
opened as directed by the court.
If the motion for a protective order is denied in whole or in
part, the court may, on such terms and conditions as are just,
order that any party or person provide or permit discovery.
The provisions of Rule 37(aX4) apply to the award of expenses
incurred in relation to the motion.
(d) Sequence and timing of discovery. Unless the court
upon motion, for the convenience of parties and witnesses and
in the interests of justice, orders otherwise, methods of discovery may be used in any sequence and the fact that a party
is conducting discovery, whether by deposition or otherwise,
shall not operate to delay any other party's discovery.
(e) Supplementation of responses. A party who has
responded to a request for discovery with a response that was
complete when made is under no duty to supplement his
response to include information thereafter acquired, except as
follows:
(1) A party is under a duty »ra?or.ari> to supplement
his response with respect tc ar\ qutsticr. directly addressed to lA' the :dentit> a:;c location of persons having
knowledge of discoverable :raitcrs. and B the identity of
each person expected to be called as an expert witness at
trial, the subject matter on which he is expected to testify,
and the substance of his testimony.
(2) A party is under a duty seasonably to amend a prior
response if he obtains information upon the basis of which
(A) he knows that the response was incorrect when made,
or (B) he knows that the response though correct when
made is no longer true and the circumstances are such
that a failure to amend the response is in .substance a
knowing concealment.
(3) A duty to supplement responses may be imposed by
order of the court, agreement of the parties, or at any time
prior to trial through new requests for supplementation of
prior responses.
(f) Discovery conference. At any time after commencement of an action, the court may direct the attorneys for the
parties to appear before it for a conference on the subject of
discovery. The court shall do so upon motion by the attorney
for any party if the motion includes:
( D a statement of the issues as they then appear;
(2) a proposed plan and schedule of discovery;
(3) any limitations proposed to be placed on discovery;
(4) any other proposed orders with respect to discovery;
and
(5) a statement showing that the attorney making the
motion has made a reasonable effort to reach agreement
with opposing attorneys on the matters set forth in the
motion. Each party and his attorney are under a duty to
participate in good faith in the framing of a discovery plan
if a plan is proposed by the attorney for any party. Notice
of the motion shall be served on all parties. Objections or
additions to matters set forth in the motion shall be
served not later than ten days after service of the motion.
Following the discovery conference, the court shall enter an
order tentatively identifying the issues for discovery purposes,
establishing a plan and schedule for discovery, setting limitations on discovery, if any, and determining such other matters,
including the allocation of expenses, as are necessary for the
proper management of discovery in the action. An order may
be altered or amended whenever justice so requires.
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Subject to the right of a party who properly moves for a
the depositions of the persons to be examined named ji
discovery conference to prompt convening of the conference,
the petition, for the purpose of perpetuating their test
the court may combine the discovery conference with a premony.
trial conference authorized by Rule 16.
(2) Notice and service. The petitioner shall I
ter serve a notice upon each person named in the [
(g) Signing of discovery requests, responses, and obas an expected adverse party, together with a copy i
jections. Every request for discovery or response or objection
petition, stating that the petitioner will apply to the c
thereto made by a party represented by an attorney shall be
at a time and place named therein, for the order de
signed by at least one attorney of record in his individual
in the petition. At least 20 days before the date of I . __
name, whose address shall be stated. A party who is not
the notice shall be served either within or without.i,
represented by an attorney shall sign the request, response, or
district or state in the manner provided in Rule 4(d)J
objection and state his address. The signature of the attorney
service of summons; but if such service cannot witJtdL
or party constitutes a certification that he has read the
diligence be made upon any expected adverse ^ s m
request, response, or objection and that to the best of his
named in the petition, the court may make such order i
knowledge, information, and belief formed after reasonable
is just for service by publication or otherwise, and i
inquiry it is: (1) consistent with these rules and warranted by
appoint, for persons not served in the manner provided!
existing law or a good faith argument for the extension,
Rule 4(d), an attorney who shall represent them, a n i l
modification, or reversal of existing law; (2) not interposed for
case they are net otherwise represented, shall. *_*
any improper purpose, such as to harass or to cause unnecesexamine the deponent. If any expected adverse party j
sary delay or needless increase in the cost of litigation; and (3)
minor or incompetent the provisions of Rule 17(c) ip
not unreasonable or unduly burdensome or expensive, given
(3) Order and examination. If the court is sati
the needs of the case, the discovery already had in the case,
that the perpetuation of the testimony may pn
the amount in controversy, and the importance of the issues at
failure or delay of justice, it shall make an order <
stake in the litigation. If a request, response, or objection is
nating or describing the persons whose depositions ms*
not signed, it shall be stricken unless it is signed promptly
be taken and specifying the subject matter of the exana*
after the omission is called to the attention of the party
nation and whether the depositions shall be takeni"7~~
making the request, response, or objection, and a party shall
oral examination or written interrogatories. The <
not be obligated, to take any action with respect to it until it is
tions may then be taken in accordance with thesei
signed.
and the court may make orders of the character \
If a certification is made in violation of the rule, the court,
for by Rules 34 and 35. For the purpose of applying 1
upon motion or upon its own initiative, shall impose upon the
rules to depositions for perpetuating testimony;
person who made the certification, the party on whose behalf
reference therein to the court in which the action
the request, response, or objection is made, or both, an
pending shall be deemed to refer to the court in which I
appropriate sanction, which may include an order to pay the
petition for such deposition was filed.
amount of the reasonable expenses incurred because of the
violation, including a reasonable attorney fee.
(4) Use of deposition. If a deposition to perpefc
(h) Deposition where action pending in another
testimony is taken under these rules or if, although m
state. Any party to an action or proceeding in another state
taken, it would be admissible in evidence in the <
may take the deposition of any person within this state, in the
the state in which it is taken, it may be used in any i
same manner and subject to the same conditions and limitainvolving the same subject matter subsequently 1
tions as if such action or proceeding were pending in this state,
in any court of this state, in accordance with the proviprovided that in order to obtain a subpoena the notice of the
sions of Rule 26(d) [Rule 32(a)].
taking of such deposition shall be filed with the clerk of the
(b) Pending appeal. If an appeal has been takenfroma
court of the county in which the person whose deposition is to judgment of a district court or before the taking of an appeal
be taken resides or is to be served, and provided further that if the time therefor has not expired, the district court in which
all matters arising during the taking of such deposition which the judgment was rendered may allow the taking of the
by the rules are required to be submitted to the court shall be depositions of witnesses to perpetuate their testimony for oat
submitted to the court in the county where the deposition is in the event of further proceedings in such court. In such case~
being taken.
the party who desires to perpetuate the testimony may mat!
(Amended effective Jan.. 1, 1987.)
a motion in the district court for leave to take the deposit
upon the same notice and service thereof as if the actioni
Rule 27. Depositions before action or pending appeal. pending in the district court The motion shall show (1) 1 ;
(a) Before action.
names and addresses of persons to be examined and till
(1) Petition. A person who desires to perpetuate his substance of the testimony which he expects to elicit tr*8£
own testimony or that of another person regarding any each; (2) the reasons for perpetuating their testimony. Iftim
matter that may be cognizable in any court of this state court finds that the perpetuation of the testimony is proper to
may file a verified petition in the district court of the avoid a failure or delay of justice, it may make an order
county in which any expected adverse party may reside.
allowing the depositions to be taken and may make orders of
The petition shall be entitled in the name of the the character provided for by Rules 34 and 35, and thereupon
petitioner and shall show: (1) that the petitioner expects the depositions may be taken and used in the same manner
to be a party to an action cognizable in a court of this state and under the same conditions as are prescribed in these roJesf
but is presently unable to bring it or cause it to be for depositions taken in actions pending in the district court
brought, (2) the subject matter of the expected action and
(c) Perpetuation by action. This rule does not limit im
his interest therein, (3) the facts which he desires to power of a court to entertain an action, to perpetuate testf"
establish by the proposed testimony and his reasons for mony.
desiring to perpetuate it, (4) the names or a description of
the persons he expects will be adverse parties and their Rule 28. Persons before whom depositions may- tag
addresses so far as known, and (5) the names and ad
taken.
dresses of the persons to be examined and the substance
(a) Within the United States. Within the United States«C
of the testimony which he expects to elicit from each, and within a territory or insular possession subject to the jurisdte^
shall ask for an order authorizing the petitioner to take tion of the United States, depositions shall be taken before a&
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for judgment in accordance with his motion for a directed
verdict. A motion for a new trial may be joined with this
motion, or a new trial may be prayed for in the alternative. If
a verdict was returned the court may allow the judgment to
stand or may reopen the judgment and either order a new trial
or direct the entry of judgment as if the requested verdict had
been directed. If no verdict was returned the court may direct
the entry of judgment as if the requested verdict had been
directed or may order a new trial.
(c) S a m e : Conditional r u l i n g s o n grant of motion.
(1) If the motion for judgment notwithstanding the
verdict, provided for in Subdivision (b) of this rule, is
granted, the court shall also rule on the motion for a new
trial, if any, by determining whether it should be granted
if the judgment is thereafter vacated or reversed, and
shall specify the grounds for granting or denying the
motion for a new trial. If the motion for a new trial is thus
conditionally granted, the order thereon does not affect
the finality of the judgment. In case the motion for a newtrial has been conditionally granted and the judgment is
reversed on appeal, the new trial shall proceed unless the
appellate court has otherwise ordered. In case the motion
for a new trial has been conditionally denied, the respondent on appeal may assert error in that denial; and if the
judgment is reversed on appeal, subsequent proceedings
shall be in accordance with the order of the appellate
court.
The party whose verdict has been set aside on
jn for judgment notwithstanding the verdict may
j
a motion for a new trial pursuant to Rule 59 not
than ten days after entry of the judgment notwithstanding the verdict.
(d) S a m e : Denial of motion, if the motion for judgment
notwithstanding the verdict is denied, the party who prevailed
on t h a t motion may, as respondent, assert grounds entitling
him to a new trial in the event the appellate court concludes
that the trial court erred in denying the motion for judgment
notwithstanding the verdict. If the appellate court reverses
the judgment, nothing in this rule precludes it from determining t h a t the respondent is entitled to a new trial, or from
directing the trial court to determine whether a new trial shall
be granted.
Rule 5 1 . I n s t r u c t i o n s to j u r y ; objections.
At the close of the evidence or at such earlier time as the
court reasonably directs, any party may file written requests
that the court instruct the jury on the law as set forth in said
requests. The court shall inform counsel of its proposed action
upon the requests prior to instructing the jury; and it shall
furnish counsel with a copy of its proposed instructions, unless
the parties stipulate that such instructions may be given
orally or otherwise waive this requirement. If the instructions
are to be given in writing, all objections thereto must be made
before the instructions are given to the jury; otherwise,
objections may be made to the instructions after they are
given to the jury, but before the jury retires to consider its
verdict. No party may assign as error the giving or the failure
to give an instruction unless he objects thereto. In objecting to
the giving of an instruction, a party must state distinctly the
matter to which he objects and the grounds for his objection.
Notwithstanding the foregoing requirement, the appellate
court, in its discretion and in the interests of justice, may
review the giving of or failure to give an instruction. Opportunity shall be given to make objections, and they shall be
made out of the hearing of the jury.
Arguments for the respective parties shall be made after the
court has instructed the jury. The court shall not comment on
the evidence in the case, and if the court states any of the
evidence, it must instruct the jurors that they are the exclusive judges of all questions of fact
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(Amended effective J"an, 1, 1987.)
Rule 52. F i n d i n g s by t h e c o u r t .
(a) Effect. In all actions tried upon the facts without a jury
or with an advisory jury, the court shall find the facts specially
and state separately its conclusions of law thereon, and
judgment shall be entered pursuant to Rule 58A; in granting
•\is:ng interlocutory injunctions the court shall similarly
rth the findings of fact and conclusions of law which
.tute the grounds of its action. Requests for findings are
_ . ..ecessary for purposes of review. Findings of fact, whether
based on oral or documentary evidence, shall not be set aside
unless clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge the credibility of the
witnesses. The findings of a master, to the extent that the
court adopts them, shall be considered as the findings of the
court. It will be sufficient if the findings of fact and conclusions'
of law are stated orally and recorded in open court following
the close of the evidence or appear in an opinion or memorandum of decision filed by the court. The trial court need not
enter findings of fact and conclusions of law in rulings on
motions, except as provided in Rule 4Kb). The court shall,
however, issue a brief written statement of the ground for its
decision on all motions granted under Rules 12(b), 50(a) and
(b), 56, and 59 when the motion is based on more than one
ground.
(b) A m e n d m e n t Upon motion of a party made not later
than 10 days after entry of judgment the court may amend its
findings or make additional findings and may amend the
judgment accordingly. The motion may be made with a motion
for a new trial pursuant to Rule 59. When findings of fact are
made in actions tried by the court without a jury, the question
of the sufficiency of the evidence to support the findings may
thereafter be raised whether or not the party raising the
question has made in the district court an objection to such
findings or has made either a motion to amend them, a motion
for judgment, or a motion for a new trial.
(c) Waiver of findings of fact and c o n c l u s i o n s of law.
Except in actions for divorce, findings of fact and conclusions
of law may be waived by the parties to an issue of fact:
(1; by default or by failing to appear at the trial;
(2) by consent in writing, filed in the cause;
(3) by oral consent in open court, entered in the minutes,
(Amended effective Jan.. 1, 1987.)
Rule 53. Masters.
(a) A p p o i n t m e n t a n d c o m p e n s a t i o n . Any or all of the
issues in an action may be referred by the court to a master
upon the written consent of the parties, or the court may
appoint a master in an action, in accordance with the provisions of Subdivision (b) of this rule. As used in these rules the
word "master" includes a referee, an auditor, and an examiner.
The compensation to be allowed to a master shall be fixed by
the court, and shall be charged upon such of the parties or paid
out of any fund or subject matter of the action, which is in the
custody and control of the court as the court may direct. The
master shall not retain his report as security for his compensation; but when the party ordered to pay the compensation
allowed by the court does not pay it after notice and within the
time prescribed by the court, the master is entitled to a writ of
execution against the delinquent party.
(b) Reference, A reference to a master shall be the exception and not the rule. In actions to be tried by a jury, a
reference shall be made only when the issues are complicated;
in actions to be tried without a jury, save in matters of account,
a reference shall, in the absence of the written consent of the
parties, be made only upon a showing that some exceptional
condition requires it.
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R u l e 59. New t r i a l s ; a m e n d m e n t s of j u d g m e n t .
(a) G r o u n d s . Subject to the provisions of Rule 61, a new
trial may be granted to all or any of the parties and on all or
part of the issues, for any of the following causes; provided,
however, that on a motion for a new trial in an action tried
without a jury, the court may open the judgment if one has
been entered, take additional testimony, amend findings of
fact and conclusions of law or make new findings and conclusions, and direct the entry of a new judgment:
(1; Irregularity in the proceedings of the court, jury or
adverse party, or any order of the court, or abuse of
discretion by which either party was prevented from
having a fair trial.
;
2) Misconduct of the jury; and whenever any one or
more of the jurors have 'been induced to assent to any
general or special verdict, or to a finding on any question
submitted to them by the court, by resort to a determination by chance or as a result of bribery, such misconduct
may be proved by the affidavit of any one of the jurors.
(3) Accident or surprise, which ordinary prudence
could not have guarded against.
(4) Newly discovered evidence, material for the party
making the application, which he could not, with reasonable diligence, have discovered and produced at the trial.
(5) Excessive or inadequate damages, appearing to
have been given under the influence of passion or prejudice.
(6) Insufficiency of the evidence to justify the verdict o:r
other decision, or that it is against law.
H) Error in law.
fb) Time for m o t i o n . A motion for a new trial shall be
served not later than 10 days after the entry of the judgment.
(c) Affidavits; t i m e for filing. When the application for a
new trial is made under Subdivision (aXD, (2), (3), or (4), it
shall be supported by affidavit. Whenever a motion for a new
trial is based upon affidavits they shall be served with the
motion. The opposing party has 10 days after such service
within which to serve opposing affidavits. The time within
which the affidavits or opposing affidavits shall be served may
be extended for an additional period not exceeding 20 days
either by the court for good cause shown or by the parties by
written stipulation. The court may permit reply affidavits.
(d) On i n i t i a t i v e of court. Not later than 10 days after
entry of judgment the court of its own initiative may order a
new trial for any reason for which it might have granted a new
trial on motion of a party, and in the order shall specify the
grounds therefor.
(e) Motion to a l t e r or a m e n d a j u d g m e n t . A motion to
alter or amend the judgment shall be served not later than 10
days after entry of the judgment.
R u l e 60. Relief from j u d g m e n t or order.
(a) Clerical m i s t a k e s . Clerical mistakes in judgments,
orders or other parts of the record and errors therein arising
from oversight or omission may be corrected by the court at
any time of its own initiative or on the motion of any party and
after such notice, if any, as the court orders. During the
pendency of an appeal, such mistakes may be so corrected
before the appeal is docketed in the appellate court, and
thereafter while the appeal is pending may be so corrected
with leave of the appellate court.
(b) Mistakes; i n a d v e r t e n c e ; excusable neglect; n e w l y
d i s c o v e r e d e v i d e n c e ; fraud, etc. On motion and upon such
terms as are just, the court may in the furtherance of justice
relieve a party or his legal representative from a final judgment, order, or proceeding for the following reasons: (1)
mistake, inadvertence, surprise, or excusable neglect; (2)
newly discovered evidence which by due diligence could not
have been discovered in time to move for a new trial under
Rule 59(b); (3) fraud (whether heretofore denominated intrin-
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sic or extrinsic;, misrepresentation, or other misconduct of an
adverse party; (4) when, for any cause, the summons in an
action has not been personally served upon the defendant as
required by Rule 4(e) and the defendant has failed to appear in
said action; • 5 > the judgment is void; (6) the judgment has been
satisfied, released, or discharged, or a prior judgment upon
which it is based has been reversed or otherwise vacated, or it
is no longer equitable that the judgment should have prospective application; or (7) any other reason justifying relief from
the operation of the judgment. The motion shall be made
within a reasonable time and for reasons (1), (2), (3), or (4), not
more than 3 months after the judgment, order, or proceeding
was entered or taken. Amotion under this Subdivision (b) does
not affect the finality of a judgment or suspend its operation.
This rule does not limit the power of a court to entertain an
independent action to relieve a party from a judgment, order
or proceeding or to set aside a judgment for fraud upon the
court. The procedure for obtaining any relief from a judgment
shall be by motion as prescribed in these rules or by an
independent action.
Rule 61. H a r m l e s s i
No error in either
.-sion or the exclusion of evidence, and no error oi defeat in any ruling or order or in
anything done or omitted by the court or by any of the parties,
is ground for granting a new trial or otherwise disturbing a
judgment or order, unless refusal to take such action appears
to the court inconsistent with substantial justice. The court at
every stage of the proceeding must disregard any error or
defect in the proceeding which does not affect the substantial
rights of the parties.
Rule 62. Stay of p r o c e e d i n g s to enforce a j u d g m e n t
(a) S t a y u p o n e n t r y of j u d g m e n t . Execution or other
proceedings to enforce a judgment may issue immediately
upon the entry of the judgment, unless the court in its
discretion and on such conditions for the security of the
adverse party as are proper, otherwise directs.
b Stay on m o t i o n for n e w trial or for j u d g m e n t . In its
discretion and on such conditions for the security of the
adverse party as are proper, the court may stay the execution
of, or any proceedings to enforce, a judgment pending the
disposition of a motion for a new trial or to alter or amend a
judgment made pursuant to Rule 59, or of a motion for relief
from a judgment or order made pursuant to Rule 60, or of a
motion for judgment in accordance with a motion for a directed
verdict made pursuant to Rule 50, or of a motion for amendment to the findings or for additional findings made pursuant
to Rule 52(b).
(c) I n j u n c t i o n p e n d i n g appeal. When an appeal is taken
from an interlocutory or final judgment granting, dissolving,
or denying an injunction, the court in its discretion may
suspend, modify, restore, or grant an injunction during the
pendency of the appeal upon such conditions as it considers
proper for the security of the rights of the adverse party.
(d) S t a y u p o n a p p e a l . When an appeal is taken the
appellant by giving a supersedeas bond may obtain a stay,
unless such a stay is otherwise prohibited by law or these
rules. The bond may be given at or after the time of filing the
notice of appeal. The stay is effective when the supersedeas
bond is approved by the court.
(e) S t a y in favor of t h e state, or agency thereof. When
an appeal is taken by the United States, the state of Utah, or
an officer or agency of either, or by direction of any department
of either, and the operation or enforcement of the judgment is
stayed, no bond, obligation, or other security shall be required
from the appellant.
(f) S t a y in q u o w a r r a n t o proceedings. Where the defendant is adjudged guilty of usurping, intruding into or unlawfully holding public office, civil or military, within this state,
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Rule 501. Privileges r e c o g n i z e d .
Except as provided in the Constitutions of the United States
and the State of Utah, no person shall have a privilege to
withhold evidence except as provided by these or other rules
adopted by the Utah Supreme Court or by existing statutory
provisions not in conflict with them.
(Amended effective April 15, 1992.;
Rule 502. Husband-wife.
(
a) C r i m i n a l p r o c e e d i n g s . In a criminal proceeding, a
wife shall not be compelled to testify against her husband, nor
a husband against his wife.
(b) C o m m u n i c a t i o n s .
(D Definition. A communication is confidential if it is
made privately by any person to his or her spouse and is
not intended for disclosure to any other person.
(2) G e n e r a l rule of p r i v i l e g e . An individual has a
privilege during the person's life to refuse to testify or to
prevent his or her spouse or former spouse from testifying
as to any confidential communication made by the individual to the spouse during their marriage and to prevent
another from disclosing any such confidential communication.
(3) Who may claim the privilege. The privilege may
be claimed by the person who made the confidential
communication, or by the person's guardian or conservator. The non-communicating spouse to whom the confidential communication was made is presumed to be
authorized, during the life of the communicating spouse,
to claim the privilege on behalf of the person who made
the confidential communication.
(4) Exceptions. Xo privilege exists under subparagraph (b) of this rule:
(A) Spouses as adverse parties. In any civil
proceeding in which the spouses are adverse parties;
(B) Furtherance of crime or tort. As to any
communication which was made, m whole or in part,
to enable or aid anyone
'i» to commit,
'ii> to plan to commit, or
«lii. to conceal a crime or a tort:
iC) Spouse charged with crime or tort. In a
proceeding in which one spouse is charged with a
crime or a tort against the person or property of
*i) the other,
Ui; a child of either,
(iii> a person residing in the household of
either, or
tivj a third person if the crime or tort is
committed in the course of committing a crime or
tort against any of the persons previously named;
(D) Interests of minor child. The court may
refuse to allow invocation of the privilege in any other
proceeding if the interests of a minor child of either
spouse may be adversely affected.
Rule 503. Communications to clergy.
(a) Definitions. As used in this rule:
( D A "cleric" is a minister, priest, rabbi, or other similar
functionary of a religious organization or an individual
reasonably believed so to be by the person consulting that
individual.
(2) A communication is "confidential" if made privately
and not intended for further disclosure except to other
persons present in furtherance of the purpose of the
communication.
(b) General rule of privilege. A person has a privilege to
refuse to disclose and to prevent another from disclosing any
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confidential communication to a clenc in the cleric's religi ou .
capacity and necessary and proper to enable the cleric to
discharge the functions of the cleric's office according to the
usual course of practice or discipline.
ic> Who may claim the privilege. The privilege may be
claimed by the person who made the confidential communication, by the persons guardian or conservator, or by the
person's personal representative if the person is deceased. The
person who was the cleric at the time of the communication u
presumed to have authority to claim the privilege on behalf of
the communicant.
Rule 504. Lawyer-client.
(a) Definitions. As use*d in this rule:
( D A "client" is a person, including a public officer, or
corporation, association, or other organization or entity
either public or private, who is rendered professional legal
services by a lawyer, or who consults a lawyer with a view
to obtaining professional legal services.
(2) A "lawyer" is a person authorized, or reasonably
believed by the client to be authorized, to practice law in
any state or nation.
(3) A "representative of the lawyer" is one employed to
assist the lawyer in a rendition of professional legal
services.
»"4> A "representative of the client" is one having authority to obtain professional legal services, or to act on
advice rendered pursuant thereto, on behalf of the client,
or one specifically authorized to communicate with the
lawyer concerning a legal matter.
;5) A "communication" includes advice given by the
lawyer in the course of representing the client and includes disclosures of the client and the client's representatives to the lawyer or the lawyer's representative incidental to the professional relationship.
(6) A communication is "confidential" if not intended to
be disclosed to third persons other than those to whom
disclosure is in furtherance of the rendition of professional legal services to the client or those reasonably
necessary for the transmission of the communication.
(b) General rule of privilege. A client has a privilege to
refuse to disclose and to prevent any other person from
disclosing confidential communications made for the purpose
of facilitating the rendition of professional legal services to the
client between the client and the client's representatives,
lawyers, lawyer's representatives, and lawyers representing
others in matters of common interest, and among the client's
representatives, lawyers, lawyer'3 representatives, and lawyers representing others in matters of common interest, in any
combination.
<c) Who may claim the privilege. The privilege may be
claimed by the client, the client's guardian or conservator, the
personal representative of a deceased client, or the successor,
trustee, or similar representative of a corporation, association,
or other organization, whether or not in existence. The person
who was the lawyer at the time of the communication is
presumed to have authority to claim the privilege on behalf of
the client.
(d) Exceptions. No privilege exists under this rule:
(1) Furtherance of crime or fraud. If the services of
the lawyer were sought or obtained to enable or aid
anyone to commit or plan to commit what the client knew
or reasonably should have known to be a crime or fraud;
or
(2) Claimants through same deceased client As to
a communication relevant to an issue between parties
who claim through the same deceased client, regardless of

App. 83

699

UTAH RULES OF EVIDENCE

whether the claims are by testate or intestate succession
or by inter vivos transaction, or
(3j Breach of duty by lawyer or client. As to a
communication relevant to an issue of breach of duty by
the law> er to the client or by the client to the lawyer, or
(4) Document attested by lawyer. As to a communication relevant to an issue concerning a document to
which the lawyer is an attesting witness or
(5) Joint clients. As to a communication relevant to a
matter of common interest between two or more clients if
the communication was made by any of tnem to a lawver
retained or consulted in common, when offered in an
action between any of the clients

Rule 506

substantial preliminary showing that the law enforcement officer intentionally or knowingly or with reckless
disregard for truth falsely swore that the information was
received from an informer reasonably believed to be
reliable or credible and that probable cause does not exist
absent the information furnished by the informer, the
judge ma\ require the identity of the informer to be
disclosed The judge shall, on request of the government,
direct tnat the disclosure be made in camera All counsel
and parties concerned with the issue of legality shall be
permitted to be present at every stage of the proceeding
under this subparagraph, except a disclosure in camera,
at which no counsel or parties shall be permitted to be
present If disclosure of the identity of the informer is
made in camera, the record thereof shall be sealed and
preserved to be made available to the appellate court in
the event of an appeal, and the contents shall not otherwise be revealed without consent of the government

Rule 505. Government informer.
(a) Definitions. As used in this rule
(V "Government" means the government of the United
States, of any state or of any subdivision of any state
(2) "Informer" means any person who has furnished
information relating to or assisting in an investigation of Rule 506. Physician and mental health therapist-paa possible violation of law to a law enforcement officer
tient
(3) "Law enforcement officer" includes peace officers,
(a) Definitions. As used m this rule
prosecutors, a member of a legislative committee or its
(1) "Patient* means a person who consults or is examstaff conducting an investigation and a member of a
ined or interviewed by a physician or mental health
regulatory agency or its staff conducting an investigation
therapist
(b) General rule of privilege. The government has a
(2) "Physician" means a person licensed, or reasonably
privilege to refuse to disclose the identity of an informer
believed bv the patient to be licensed, to practice medicine
m any state
(c) Who may claim the privilege. The privilege may be
claimed by counsel for the government or in the absence of
(3) "Mental health therapist" means a person who is or
counsel by another appropriate representative regardless of
is reasonably believed by the patient to be licensed or
whether the information was furnished to an officer of the
certified in an> state as a physician, psychologist, cluneal
United States government or a state or a subdivision thereof
or certified social worker, marriage and family therapist,
advanced practice registered nurse designated as a regis(d) Exceptions: voluntary disclosure; informer as wittered psychiatric mental health nurse specialist, or proness. No privilege exists under this rule if the identity of the
fessional counselor while that person is engaged m the
informer or the informer's interest m the subject matter of the
diagnosis or treatment of a mental or emotional condition
informer's communication has been disclosed to those who
including alcohol or drug addition
would have cause to resent the communication by a holder of
the privilege or by the informer's own action, or if the informer
(b) General rule of privilege. If the information is comappears as a witness for the government
municated in confidence and for the purpose of diagnosing or
(li Testimony on merits. If it appears from the treating the patient, a patient has a privilege, during the
evidence in the case or from other showing by a party that patient's life, to refuse to disclose and to prevent any other
an informer may be able to give testimony necessary to a person from disclosing (1) diagnoses made, treatment profair determination of the issue of guilt or innocence in a vided, or advice given, by a physician or mental health
criminal case or of a material issue on the merits of a civil therapist, (2 information obtained by examination of the
case whether or not the government is a party and the patient, and \3 information transmitted among a patient, a
government invokes a privilege, the judge may give the physician or mental health therapist, and persons who are
government an opportunity to show in camera facts participating in the diagnosis or treatment under the direction
relevant to determining whether the informer can, in fact, of the physician or mental health therapist, including guardsupply the testimony The judge may make such orders ians or members of the patient's family who are present to
respecting the procedures to be followed as are consistent further the interest of the patient because they are reasonably
with the spirit and purpose of this rule If the judge finds necessary for the transmission of the communications, or
there is reasonable probability that the informer can give participation in the diagnosis and treatment under the directhe testimony, and the government elects not to disclose tion of the physician or mental health therapist
the informer's identity, the judge, on motion of the defen(c) Who may claim the privilege. The privilege may be
dant in a cnmmal case shall dismiss the charges to which claimed bv the patient, or the guardian or conservator of the
the testimony would relate, and the judge may do so on patient The person who was the physician or mental health
thejudge's own motion In civil cases, the judge may make therapist at the time of the commumcation is presumed to
any order that justice requires Evidence submitted to the have authonty during the life of the patient to claim the
judge may be sealed and preserved to be made available to privilege on behalf of the patient
the appellate court in the event of an appeal, and the
(d) Exceptions. No privilege exists under this rule
contents shall not otherwise be revealed without consent
(1) Condition as element of claim or defense. As to
of the government All counsel and parties shall be pera commumcation relevant to an issue of the physical,
mitted to be present at every stage of the proceedings
mental, or emotional condition of the patient m any
under this subparagraph except a showing in camera at
proceeding m which that condition is an element of any
which no counsel or party shall be permitted to be
claim or defense, or, after the patients death, m any
present
proceedings in which any part} relies upon the condition
as an element of the claim or defense,
(2) Legality of obtained evidence. If information
from an informer is relied upon to establish the legality of
(2> Hospitalization for mental illness. For commuthe means by which evidence was obtained and the party
nications relevant to an issue in proceedings to hospitalattacking the legality of obtaining the evidence makes a
ize the patient for mental illness, if the mental health
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